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OFFER 


THE UNDERSIGNED, FRANK ROBINSON, residing at 1320 
Morningside Drive, Burbank, California, makes the following offer 
to the Creditors of FRANK ROBINSON ADVERTISING, INC. (FRA,INC.) 

WITNESSETH: 

WHEREAS, the FRANK ROBINSON ADVERTISING, INC., is 
originally indebted to its general and unsecured creditors, and 

WHEREAS, on the ______ day of October, 1972, the FRA, INC. 
entered into a Moratorium Agreement with its creditors; and 


WHEREAS, the FRA;INC. has paid certain sums of monies to 


its creditors, and 

WHEREAS, said Moratorium Agreement is presently in de- 
fault and in connection therewith, Robert P. Herzog and James Jurist, 
as Trustees, have filed a Notice of Foreclosure on all of the personal 
property of FRANK ROBINSON ADVERTISING, INC., which foreclosure 


sale is scheduled to be held on the 27th day of August, 1973, at 2:00 


o'clock in the afternoon; and 


WHEREAS, said Trustees have called a special meeting of 


the stockholders of FRANK ROBINSON ADVERTISING, INC. and 


PLASTIMAID, INC. to be held on the 27th day of Avgust, 1973; and 


WHEREAS, it is the desire of FRANK ROBINSON, the indi- 


vidual, to make the following offer on account of FRANK ROBLNSON 


ADVERTISING, INC., and final settlement with the same as hereinafter 


set forth. 


OFFER NUMBER 1 
The presently existing creditors of FRANK ROBINSON ADVER- 


TISING, INC. are hereby offered an additional ten percent (10%) cash, 


based upon their respective indebtednesses as of the date of the hai 


Moratorium Agreement above referred to, infull settlement, satisfac- 
tion, remise, release and discharge thereof; or 
ALTERNATIVE OFFER NUMBER 2 
The presently existing creditors of FRANK ROBINSON ADVER 


TISING, INC., arehereby offered a five percent (5%) cash payment and ; 
a twenty percent (20%) deferred payment without interest, payable in 
five (5) installments of four percent (4%) each, evidenced by a series 
of promissory notes with acceleration provisions, commencing March 
30, 1974, and each and every three (3) months.thereafter until paid 
in full settlement, satisfaction, remise, release and discharge thereof. 

The above offer is conditioned upon acceptance by eighty per- 
cent (80%) of the amount of creditors as at the date hereof. 

In the event acceptances of less than eighty percent (80%) of 
the amount owed creditors is obtained, then the Offeror yee. have 
the option of accepting same or terminating this honaaatat, in which 
later event all deposits made under this Offer and any rental instru- 


ments executed in connection with this offer shall be returned to the 


Offeror, forthwith. 
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DEPOSIT ON OFFER 

As evidence of the Offeror's bona fides the offeror herewith de- 
posits with Robert P. sevens. as Escrowee, the receipt of which is 
hereby acknowledged, a promissory note of evendate and a deed and an 
assignment of lease of even date as collateral to guarantee payment of 
the said promissory ‘ieee In the event eighty percent (80%) of the cre- 
ditors, as set forth hereinabove, accept the offer as made herein, the 
said promissory note will become due and payable in accordance tite. 
its terms. In the event the requisite number of creditors do not accept 


the saidoffer, the saidpromissory note and collateral, above set forth, 


shall be forthwith returned for cancellation to the offeror by the Escrowee. 


TIME FOR ACCEPTANCE ' 4 
This offer is irrevocable but shall expire on November 30, 1973, 
unless further extended by Offeror. 
UNDERTAKING BY OFFEROR 
THE Offeror undertakes and agrees to ren and provide 
to the Committee of Creditors a report tobe made by Clarence Rainess 
& Co. , of the financial condition of FRANK ROBINSON ADVERTISING, 
INC., and PLASTIMAID CORPORATION, within forty-five dive hereof. 
At the same time, the Offeror agrees to submit a statement of his per- 
sonal net worth, under oath. It being expressly understood that the total 
TAA, Sac - a : ; 
expenditures by ROBESON in connection with said accounting shall not 
exceed the sum of $7, 500. 00. 
ADDITIONAL PROVISIONS 
All accepting creditors will release and discharge FRANK ‘ROB- 
INSON, an individual, personally, from all actions, causes of actions, 
of whatsoever kind or nature and discharge him from any and all personal 
liabilities, if any, of FRANK ROBINSON ADVERTISING, INC., and/or 


APPENDIX-PAGE ° 


‘ 


PLASTIMAID CORPORATION, which discharge shall include waiver of 
§ 1542 of the Civil Code of the State of California which provides as follows: 

"Certain claims notaffected by a general release. 

A general release does not extend to claims which 

the creditor does not know or suspect to exist in his 

favor at thetime of executing the release, which if 

known by him must have materially affected his 

settlement with the Debtor." 

The accepting creditors agree to return to ROBINSON all of 
the outstanding idiot in PLASTIMAID CORPORATION which had here- 
tofore been pledged under the Moratorium Agreement. 

FORFEITURE PROVISIONS 

In the event eighty percent (80%) of the creditors accept the 
within offer, in accordance with the terms hereof, and ROBINSON fails 
to deposit with the Escrowee the necessary consideration in the form 
of cash and notes to effectuate this offer upon its acceptance, then the 
said instruments, consisting of promissory note and collateral will be 
forfeited to the existing creditors of FRANK ROBINSON ADVERTISING, 
INC., to the extent of $50,000.00 after expenses. In the event that the 
Escrow holder is required to proceed to selland there are proceeds real- 
ized over and above the $50,000.00 deposit, after reasonable expenses, 


thenthe balance of proceeds, if any, shall be turned over to the Offeror. 
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DISCLAIMER 
In ma‘:ing this offer, the Offeror acknowledges that there is 
existing a Moratorium Agreement which is presently in default and 
that this offer is not intended to alter, modify, change or araend said 
Moratorium Agreement or any of its provisions, until and unless, said 
offer is acccepted by the requisite amount of creditors. ‘It is the in- 
tention of the parties that in the event that this offer is not accepted 
this offer and all instruments executed in connection herewith shall 
be deemed null and void and of no legal force and effect and that the 
Moratorium Agreement heretofore entered remains operative and in 
default by the sole and existing agreement. 
ARBITRATION 
In the event this offer is accepted by the requisite number of 
creditors that disputes or controversies arising out of the said Offer 
or its acceptance, including any ofits provisions or performance, shall 
be submitted for Arbitration under the Commercial Arbitration Rules 
of the American Arbitration Association in New York County, New 
York or Los Angeles Covnty, California. 


Dated at Los Angeles, California, this 27tu day of August, 1973. 
rae 
Bale ther vse— 
Aca Emel Yi X cin ter 
AL . f N, 
Offeror 


The undersigned, as wife of the Offeror, consents hereto to 


the extent of the collateral pledged, without personal liability. 


“s* 


gt 


i , 
Wife of Offerdr, 
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ROBERT P. HERZOG 
COUNSELLO AT LAW 
SON AVENUE 


Ww YORK, N.Y. 10016 


(212) 725-000! 


Septc mber 14th, 1973 


TO THE CREDITORS OF: 


NK ROBINSON ADVERTISING, INC. 


HISTORY: As you are aware a payment was due in March, 1973 of 40%, 
of which only ~ vortion was paid. To date all payments made to creditors 
aggregates app coximately 244% of each creditor's original receivable. 


When it became evident to the committee that the debtor 
could not meet the obligations of the moratorium agreement, previously 
accepted by creditors, the commitee initiated a series of meetings with the 
debtor, which continued for several months, The committee declared the 
moratorium agreement in default to protect the rights of all creditors. 


Examination of the present condition of the debtor indicated 
that liquidation of the debtor and its affiliates at this time would not have 


produced any significant additional monies for creditors because of prior 


secured bank loans. 


In lieu of immediate liquidation of the debtor, Mr. Frzik 
Robinson, as the interested individual, has proposed an offer described herein- 
after, which for the first time contemplates the involvement of his personal assets. 
SUBSTITUTE OFFER SUMMARIZED: As a result of the intensive negotiations 
mentioned above, the committee was successtul in obtaining a substitute offer 
from Mr. Frank Robinson, as an individual , which if accepted by creditors 


brhlie 


will replace the prior moratorium agreement of October, 1972. The substitute 
offer,one or the other of which must be chosen, is as follows: 
ALTERNATIVE OFFER #1 
Creditors ere ; in full and final payment 
cinal receivable, as at the date o e prior moratorium agreen 


ble upon acceptance by the requisite amount of the 
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ALTERNATIVE OFFER #2. 


Creditors 2re offes2d 5% in cash, and a deferred payment 
of 20%, payable 4% every 31 ‘onths commencing March, 1974, which is to be 
evidenced by a series 9: promissory notes of the debtor with acceleration 
provisions in the eveu' f default, in full and final payment of their original 
receivable as at the dite of the prior moratorium agreement (October, 1972) 
payable upon acceptance by the requisite amount of the creditors. 


CREDITORS WHO WISH TO ACCEPT MUST CHOOSE ONE 
OF THE TWO ALTERNATIVE OFFERS. FAILURE TO 
RETURN A SIGNED ACCEPTANCE OF ONE OF THESE 
OFFERS WILL BE DEEMED TO CONSTITUTE A REJECTION 


CONDITIONS OF THE SUBSTITUTE OFFER: 

a) Mr. Robinson has deposited the equivalent of $50, 000.00 
in escrow with counsel to the cemmittee. If tue substitute offer is accepted 
by the requisite amount of creditors and the required cash payment, 10% or 
5% as may be applicable, is not received, this $50,000.00 will be forfeited to 
creditors. 


b) By the terms of the substitute offer the committee must 
recvive acc 2ptance by creditors, of either one of the payment arrangements, 
of no less than 80% of the amount owed. 


c) A financial statement of the debtor and its affiliates will be 
submitted to the committee, which is presently being prepared by the accountants 
for the committee, Clarence Rainess & Co. of Los Angeles, California. 


d) The accepting creditors must also agree to generally release 
Mr. Frank Robinson, an individual, pursuant to the provisions of California law. 


e) Accepting creditors of the debtor agree to arbitration 
in the event of a dispute. 


TI ME FOR ACCEPTANCE: Acceptance by executing the form annexed 


must be received not later than Monday, October 22nd, 1973. 


10 


COMMITTEE'S RECOMMENDATION: The commiitze recommends 
acceptance of the substitute offer in lieu of a non productive liquidation of the 
debtor. It is for each accepting creditor to individually decide which one 

of the alternative offers to choose. Failure to accept constitutes a rejection 
of the substitute offer. 


In order for the substitute offer to become effective, 80% 
of the amount of creditors must accept same. 


Very truly yours, 
69322. C Sa en eee 


ve 

i < 
ROBERT P. HERZOQZ, 
Counsel to Committée 


CREDITORS' COMMITTEE 


James A, Jurist-Chairman representing John Blair & Co. 

Kay Johnson representing TeleRep, Inc. 

John J. Rasche representing American Broadcasting Co, 

Robert Underwood representing Avery-Knodel, Inc. 

Anthony N. Grego representing Television Advertising 
Representatives, Inc, 

A. J. Carrature representing RKO General 

Fred Cige representing Metromedia, Inc, 

Lawrence Loiello representing Peters Griffin Woodward, Inc, 

Sam Foil representing The Katz Agency 


In the Matter of ACCEPTANCE OF OFFER OF 
FRANK ROBINSON 
FRANK ROBINSON ADVERTISING, INC. 


The undersigned, an unsecured creditor of FRANK ROBINSON ADVERTISING, 
INC., located at 6835 Valjean Avenue, Van Nuys, California, hereby accepts in full 


settlement of its claim against said FRANK ROBINSON ADVERTISING, INC., 


es Alternative offer #1 (10% cash), 


or, 
La Alternative offer #2 (5% cash and 20% deferred), 


made by FRANK ROBINSON, dated August 27th, 1973 as summarized in the letter to 
creditors, dated September 14th, 1973. 

In further consideration thereof, the undersigned hereby releases ana discharges 
FRANK ROBINSON individually and personally from all things, actions and baie of 
action of whatsoever kind or nature, (except for all obligations resulting from the 
acceptance of his offer, dated August 27th, 1973), including waiver of Section 1542 of the 
Civil Code of the State of California, which provides as follows: 


"Certain claims not effected by a general release. A general 
release does not extend to claims, which the creditor does not 
lnow or suspect to exist in his favor at the time of executing the 
release, which if known by him must have materially effected 
his settlement with the Debtor." 


Creditor's Corporate name 
Station Call letters 


Address 
By. 
IMPORTANT: 
Return before October 25th, 1973 to: 
ROBERT P. HERZOG, ESQ, 


185 Madison Avenue. 1935) i 
New York, New York 10016 ADP 


Title oi person Signing 


FRANK ROBINSON New York, New York 
1320 Morningside Drive February 4, 1974 
Burbank, California 


The below named escrowee, a Party to an Arbitration 
Agreement, contained in a writing, dated August 27, 1973 which 
agreement provides as follows: 


"In the event this offer is accepted by 
the requisite number of creditors that disputes 
or controversies arising out of the said Offer 
or its acceptance, including any of its pro- 
visions or performance, shall be submitted for 
Arbitration under the Commercial Arbitration 
Rules of the American Arbitration Association 
in New York County, New York or Los Angeles 
County, California." 


hereby demands arbitration thereunder. 
Nature of Dispute: Breach 


Claim or Relief Sought: $50,000.00 together with expenses. 


Hearing Locale Requested: New York County, New York 


You are hereby notified that copies of The Arbitration 
Agreement had of this demand are being filed with the American 
Arbitration Association at its New York County Regional Office, 
with the request that it commence the administration of the 
arbitration. Under Section 7 of the Commercial Arbitration 
Rules, you may file an answering statement within seven (7) 
days after notice from the administrator. 

Please take further notice, that pursuant to the 


New York Civil Practice Law and Rules, §7503(c) unless the 
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party ve applies to stay arbitration within twenty (20) 
days after service hereo the said party shall hereinafter 


be preclused objecting a vali gpreement was not 


made or has not been complied with an om asserting in 


court the bar of a limitation of time. 


/5/ Robert P. Herzog 
ROBERT P. HERZOG 
185 Madison Avenue 
New York, N. Y. 
(212) 725-000 


1 
Escrowee Under Agreement 


=> 


AMERICAN ARBITRATION 


ROBERT P. HERZOS, Case No. 1310-0350-74 


Claimant, ANSWER AND COUNTERCLAIM _ 


FRANK ROBINSON, 


Respondent. 


The Respondent, by its attorneys, answering the 
Claimant's "Demand for Arbitration" dated February 4, 1974: 

(a) Generally denies the allegations of said 
Demand for Arbitration; 


(bo) and, without limiting the foregoing, specifi- 


cally denies that the "writing, dated August 27, 1973" matured — 


into a binding agreement and that its provisions are enforce- 


able against the Respondent. 


As And For A Counterclaim 
Respondent counterclaims for the return of the 
promissory note and collateral deposited with Claimant as 
escrowee pursuant to said writing and an escrow receipt also 
dated August 27, 1973. 
Respectfully submitted, 


DOLIN & ROTHMAN 

5670 Wilshire Boulevard 

Los Angeles, California 90036 
TOS 
ROBERT P. HERZOG, ESQ. and 
185 Madison Avenue 
New York, New York sERNARD genta 

CORPOR: 

Claimant and West ren yee 
Attorney, Pro York 10036 
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2esnvondent 


No. 1310-0350-74 


MOTION 


FRANK ROBINSON, 


Respondent. 


Respondent moves that all proceedings herein be 
adjourned on the ground that all necessary parties have not 
been given notice of these proceedings and an opportunity to 
participate. 

Alternatively, Respondent moves that these pro- 
ceedings be dismissed without prejudice because all neces- 
sary parties have not been given notice of these proceedings 
nor an opportunity 

Respectfully submitted, 

DOLIN & ROTHMAN 

5670 Wilshire Boulevard 

Los Angeles, California 90036 
and 


BERNARI 
f 
‘ 


ORATION 
h3rd Street 


p VY rile Tow re 
New York, New York 


COF 
do West 


t 


) RACKEAR, PROFESSIONAL 
) 


for Res 
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Case No. : —~0350-— 
In the 4 N 1310-0350-74 


between 


ROBERT P. 


FRANK ROBINSON, 
Respondent 
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fORANDUM ON JOINDE 


s_to date. 


"Escrowee under Agreement" 
arbitration proceeding before the American 
\A") claiming "Breach" of a "writing 
The writing ("Offer") referred to in the 
ibed by respondent Frank E. 


Mari-Jo Robinson (without 


subscribed by any other 


Claimant alleges that he "received the ne 


signed acceptances of the respondent's offer" 


the Case p. 3). Respondent disputes this allegation. Respon- 


dent disputes not only whether the required number of acceptances 
were received before the Offer expired by its terms, but also 
denies that there was a meeting of the minds between the Otferor 
and the purported acceptors which matured into an agreement. 
Respondent maintains that the terms and conditions of the 
acceptances received by claimant differ as to both substance 

and form from the terms and conditions of the Offer, and that 
accordingly the purported acceptances merely constituted at best 
a counteroffer which the Respondent did not accept. Respondent 
further disputes Claimant's various interpretations of the Offer 
and Claimant's standing as a stakeholder (escrowee) to claim 
"Breach". Even if — as Respondent denies -— the Offer and accep- 
tances constituted an agreement, Respondent denies the enforce- 
ability of the forfeiture provisions of the purported agreement 


as against the Respondent. 


Respondent has demanded - and counterclaims herein 
for - the return of the deposit (promissory note and collateral) 


made under the Offer. 


To date the yersons whom the AAA have made parties 


proceeding, have 


ed 


on bh ata 
pOoOSvuUr > 


arties have not 
indicated 
ject. Accordingly, 
this memorandum is submit ; It i irected solely to the 
question of joinder and does not address the other substantive 


questions herein such as the effect of the Offer and the pur- 


ported a c:epvances. 


called accepting creditors, as 
to the purrorted agreement 
claimants to the deposit made 

nder, must be joined herein 

ary parties. 


m elementary procedural due process 
where, as here snere is a dispute involving the effect of a 
purported agreement and the interpretation thereof, that at the 
very least . ) I parties (offerors and purported acceptors) 

e purported agreement are necessary parties to the dispute 
and must receive both (a) notice of the inititation of proceed- 
ings and (b) an opportunity to participate before the tribunal 
which is to rule on the effect thereof. If all parties are not 
joined, those parties not before the tribunal would not be bound 
ribunal. Moreover, those parties before 
*xposed to double, muitiple or otherwise 


ween the 


APPENDIX - PAGE 


4 


foregoing considerations both the 
offeror and purported acceptors would under New York practice 
be "Parties who should be joined" who "shall be made plaintiffs 
or defendants" (CPLR 1001(a)).# Non-joinder of a °ty who should 
be joined is a ground for dismissal of an action with prejudice 
(CPLR 1003). Similarly under Federal practice the offeror and 
purported acceptors would be "nersons needed for just adjudication" 


and the court “shall order that he be made a party" (FRCP 19(a)). 


Such joinder is particularly required where 
Mr. Herzog is a stakeholder who alleges he is subject to multiple 
liability as the result of adverse claims. Under New 
Practice (CPLR 1006(a)) the action is intended to be instituted 
only if two or more of the adverse claimants 


Federal Practice the several adverse claimants would be joined 


(FRCP 19(a), 22, 3A Moore's Federal Practice 119.08; 22.14). 


Joinder is Feasible. 


Assuming (as claimant undoubtedly maintains) but not 


: i 
conceding, that all of the purported acceptors hz vesde reed to 


arbitration (ii) before the AAA and (iii)in New York, joinder 
of the offerors and acceptors would ‘easible 


simple, expeditious and inexpensive because such joinder 


ay not have 


provisions of the New York Civi Practice Laws 
and peng ety -he Federal Rules of Civil Procedure and the United 
States Code referred to herein nee be mths in the Appendix 
foneah A-l1 to A-4) annexed hereto] ae ae 


ef: 


rand agreed to arbitration, they 
may on notice seek to become a party before this tribunal to 
protect any interest they may clain which may be affected 


by the proceedings herein. 


There is a further compelling reason why the purported 
acceptors must be joined. The Commercial Arbitration Rules of 
the AAA require such joinder by stating that "The AAA shall give 

ee notice" of initiation of the proceedings "to the other party" 


(Sec 


ct 
er 
oO 
O 
= 
—) 
~ 
— 
. 


Moreover, “each party" is ei'titled to notice of 
the time and place of the hearing (Rules Section 20, cf CPLR 
7506(b)). Failure to grant such notice is a srouud for vacating 
an award of the arbitration as is failure to make a mutual, final 
and definite award (Section 7511(b) (iii), (iv) and 9 USC §10(d); 


Petrol Corporation v. Groupem ent D'Achat Des Carburants, 84 F. 


Supp. 446, 448 (USDC, SDNY, 1949 Rifkind, D.J.) citing Seldner 


ee Corporation v. W.R. Grace & Co., 22 F. Supp. 388, 392 (D. Mary- 


land, 1938, Chestnut, D.J.). 


30th the claimant in his capacity as stakeholder and 
the Respondent are before this tribunal. However, to Respondent's 
ls > 


knowledge no other person has been made a party to these proceedings. 


Specifically, rone of the purported acceptors of the Offer has 
been made a party to this proceeding. Nor has Mari-Jo Robinson, 
wife of th Lit (who under l ) comriunity property Lat 
has an interest in the collateral plea dor aeposited under the 
arreement), been made a party. Thess parties are real parties in 


ispensable 


Respondent is not aware c any otner person who may 
a necessary and indispei:sable party. In this connection, it 
noted that the Claimant refers to a nine member so-called 
"Creditors Committee" ‘ith whose "authorization" he claims to 
act (Statement of the Case p. 3). But, the Claimant has not 
actei to have the "Creditors Committee" made a party to this 


arbitration. 


Respondent does not concede that the "Creditors 
Committee" is a proper party to this proceeding or that it has 
t J 
any independent standing to be heard. Of course, the individual 


creditor members the if joined herein, can be heard on the 
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purported acceptance of the offer. In the absence of such joinder 


rs) 
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members of the "Creditors Committee" 


, Claimant a fortiori can 


4 4 


have no standing herein to represent or act for it 


in any capacity 


(whether as a purported Trustee or its purported Counsel or other- 


Wy 


wise) or to claim of the agreement or to testify on its 


behalf. 


nNraer sAine 
proceeding: 


and an op; "ticipate. Alternatively, the pro- 
ceedings should be dismissed without prejudice. 


Respectfully submitted, 


DOLIN & ROTHMAN 
5670 Wilshire Boulevard 
Los Angeles, California 90036 


and 


BERNARD RACKEAR, PROFESSIONAL 
CONPORATION 
25 West 43rd Street 


NT 


New York, New York 


Attorneys for Respondent 
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Se £UUs. Neeessery joinder of parties 

(a) Parties who should be jeined. Persons who oucht to b 
parties 1f complete relief is to be accerded between the persons 
Who are parties to the action or who might be inequitably afect- 
ed by a judgment in the action shall be made plaintiffs or de- 
fendants. Whena person who should join as a plaintiff refuses to 
do so he may be made a defendant. 

(b) When joinder excused. When a person who should ba 
joined under subdivision (a) has not been made a party and is 


subject to the jurisdiction of the court, the court shall order him 
summoned. If jurisdiction over him can he obtained only by 
js consent or appearance, the court, when justice requires, may 
allow the action to proceed without his being made a party. In 
determining whether to allow the action to proceed, the court 
shall consider: 
J. whether the plaintiff has another effective remedy in 
case the action is dismissed on account of the nonjoinder; 
2. the prejudice which may accrue from the nonjoinder 
to the defendant or to the person not joined; 
whether and by whom prejudice might have been 
voided or may in the future be avoided; 
4. the feasthility of a protective provision by order of 
the court or inthe judgement; and 


v. 


oe 


ry an effective judgement may be rendered in 


e of the person who is not joined. 


: VANS RP bos Seioind : i 
§ 1003. Nonjoinder und misjoinder of parties 


Nonjoinder of a party who shouid be joined under section 


1001 1s @ ground for dismissal of an action without prejudice 
untess #1 I 1 


he court allows the action to proceed without him und 
I I Jiisjoincer of parties is nota eround 
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for dismissal of an action. Parties may be add <l or dropped by 
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the court, on motion of ; or on i's OW? initiative, at 
any stave of the action : such terms as may ba just. 
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rie c¢ I order any macainst a party severed and pro 
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7 i"rasmatn. A person who is 
vice of process and whose joiader will not 
deprive the court of jurisdiction over the subject matter of 
the action shall be joined as a party in the action if (1) in 
his absence complete relief cannot be accorded among those 
already partic 5, or (2) he claims an interest relating to 
the subject of the action and is so situated that the disposi- 
tion of the action in his absence may (i) as a practical 
matier impair or impedc his ability to protect that interes 
or (ii) leave any of the persons already parties subject to 
substantial risk of incurring double, multiple, or other- 
‘ise inconsistent obligations by reason of his claimed in- 
torest. If he has not been so joined, the court shall order 
that he be made a party. If he should join as a plaintif’ 
but refuses to do so, he may be made a defendant, or, in 
Sa proper case, an involuntary plaintiff. If the joined 
party objects to venue and his joinder would render the 
venue of the action improper, he shall be dismissed from 


() Drzreurxation ry Courr WnHevever Jotrnper Nor 
.sIBLu. If a person as deseribed in subdivision (a) (1)- 


a. 
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(2) hereof cannot be made a party, the court shall deter- 
mine whether in equity and good conscience the action 
should proceed among the parties before it, or should be 


dismissed, the absent person being thus regarded as indis- 
pensable. The tors to be considered by the court in- 
clude: first, ag wi what extent a judgment rendered in the 
person’s absence might be prejudicial to him or tho 
already parties; second, the extent to which, by protective 
provisions in the juigment, by the shaping .of relief, 


se 


or 
other measures, the prejudice can be lessened or — saan 
third, whether a judgment rendered in the person’s : 
will ba adi ey fourth, whether the plaintiff will! 
adequate remedy if the action is dismissed for nonj 
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(2) Stakeholder; clatmant; action of interpleader. A stake- 
holder is a person who is or may be exposed to multiple lability 
as the result of adverse claims. A claimant is 2 person who has 

ted to make such a claim. A stakcholde: 
may commence an action of interpleader against two or more 
clatr 
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Siam claims against the aie itil may de 

dants and required to interplead when their 

. the plaintiif is or may be exposed to 

2 or multiple liability. It is not ground for objection 
1c that the claims of the severel claimants or 
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which their claims depend do not have a co 
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t the plaintiff avers that he 
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any way limit the joinder of parties permitted in Rule 29. 
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ator. Before hearing any testimony, 
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by an oflicer authorized to administer an 


The arbitrator shall appoint a time ar 
» and notify the parties in sate ails person- 
or certified mail not less than eight ¢ 
The arbitrator may adjourn or pos 
‘t, upon application of any party, may 
to proceed promptly with the hearing an! 
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somment, you may, other- 


Greenourg has put his ne issue 


here, no motion was mad2 to stay arbitration, 
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of most states unless 
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and where a contract is anbiguous, obviously 
the intent of che parties and the written 
word will be interpreted by the arbitrators 
to arrive at whatever result they do. 


With regard to the parties to 


the agreement, I certainly, aS escrowee am 


as an escrowee, must take regarding the offer. 
was a valid offer, a 


yalid arbitration contract, a valid acceptances 


under this irrevocable of ffer, become tn 


MR. GREENBURG: Let m2 ask you 
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have the original here. 


record discussion held.) 


Ali right, it is 


Herzog is 


documents that we would 
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{2 VOSLh: EXcus? 


When was the counterclain 


MR. VOGEL: The counterclain is 


t we can find in the 
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show me the 


document, I will be glad to admit to it either 


MR. GRESNBURG: 


actual written 


document was the the hearing, after 


the hearing. 


and there may have been oral denands befor 


But we thought that -- 


M2. TECKLIN: 
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2 Novesper 30, 1933, misea to pay to the 
|| rd2ar of Robert Herzog, pursuant to offer made 
4 by the undersigned maker, the sum of $50,000, 
5 without interest. 
6 "This promissory note is subject 
tf to all the terms and conditions of a certain 
8 offer made by the undersigned dated August 27, 
9 1973, and is collateralized by the instrument 
10 set forth therein.” 
11 MR. GREENBURG: Let me just ask 
12 you a question, Mr. Herzog. 
13 Why did you institute this pro- 
| 
14 ceedina at all? Why didn't you just make a 
15 demand under your note and if there was a 
16 failure to honor the demand, proceed in 
17 accordance with Hawaiian law to foreclose, 
18 | or whatever? 
19 MR. HERZOG: Well, there were 
20 two reasons. One was, as the case evolved 
21 that in my discussions with Mr. Plotkin, was 
22 the problem that I was assured the money 
23 would ba forthcoming after th2 notification 
“4 of the acceptance and that the problem with 
2 | we, xovinson was a cenoorary cash in liquidity, 
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me $56,000 of funds 
som2 sort, which 
$593,000 deposit 
good, and that the balance of the funds 
necessary to consummate the offer would ulti- 


mately arise out of what Mr. Plotkin hoped 


would be a disposal of certain of these 
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Hawaiian properties, and that was what was 
holding it up. problems of clearing 
a pension and trust fund and so forth. 

So when I made my demand for 
arbitration, one of the reasons was th 
that Mr. Robinson's temporary fin 
mbarrassment would be cured and the depasit 


offer consummated. 


The second reason, and that was 


oS 


. 


reason one, the second reason was that as an 
escrowee stakeholder and attorney- ~at-law, a8 
that if I invoked the 
Lture provisions here there would be no 
claim against me for violation of any 
agreesienc. 


was Deing ultraconser- 


vative by proceading in this manner. 


soos coo PPENDVncPAGE 19 


150 NASSAU STREET NEW YORK, N.Y. 10033 
(212) 233-3357 


hole cartain collateral of 
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the answer to your 
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demand for 
VOSEL: 
I show you 
Herzog. Is that a copy of 
was served upon you? 


Yes, certainly. 


Now, gentlemen, * 


we are going to admit the answer ana counter- 
this time. And, do you have the 


tne 


VOSEL: 
original. 


TECALIN ’ ¥ou can % 


APPENDIX - Pe 


URBAN COURT REPORTING, INC. 
150 NASSAU STREET NEW YORK, N.Y. 10033 
(212) 233-3367 


6 


7 


10 


11 


a 


MB. TECKLIN: Do you have any ? 
copies of the answer aad counterclaim? I have 
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nk that is enough. All right. 


je 


two here. I th 
MR. VOGEL: May we reclaim one 
of these? We only made this one for the 


arbitrators. 


MR. TECKLIN: We will mark this 


(Answer and counterclaim were 


; ' tel kN tc " 
in evidence, as Of tals date.) 


12. TECKLIN: And the letter 
dated duly 24 =" : 


i+ wa3 deliver2d to you the next any. 
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2 : MR. TECKLIN: But there was 
| oral demand made before; is that correct? 
4 | IR, HERZOG: Yes. Mr. Rackear 
5 called me on Saturday it was, and in the 
6 course of that conversation requesting an 
7 adjournment because of Mr. Rothman's incapacity, 
§ demanded orally a return of these instruments 
9 and I said that this is in arbitration; we 
10 will await the arbitrators' decision. 
11 MR. TECXLIN: All right. 
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dismissing it without prejudice? 
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MR. GREENSURG: In other words, 
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to know wnat docu- 


roaissory note is also baing held under 


escrow agreement? 
MR. HERZOG: I am not stipulating 
to anything, Mr. Rackear. 
RACKEAR: I am just asking. 
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can we ask 


him whether 


We will have 


we have an agreement 


is perhaos 


“29 ne Srieaks 


URBAN COURT — PEI aly 
NEW YORK, N.Y. 10030 


(2:2: 233-3337 


point wea 
asa. 


understand what the issues 


w2 ought to proceed at this 


MR. ROTHMAN: Can wa 
of the question which you posed as 


withdrawal of that portion of our motion 


which is alternatively as a motion to dismiss? 


MR. TECKLIN: Are you willing 
to withdraw i ; r not? 

MR. ROTH: point we 
will withdraw it witho: 


TECXLIN: 


OwDoa ~ 
ri CXEAR: 


2 Seer oo 


ARMA A\TRT ad oo, > 
RESNBUNG? 22en = 


PiNvay jo SU ESAS 


; 11 
NAPE 
URBAN COURT REPOR \PPERDIN ” BREE +s) 


150 NASSAU STREET NEW YOR, N.Y. 10933 
(212) 233-3357 


1793 


Ssev2n minutes to 


SRNOON SESSION 


2:00: Dim. 


MR. TECKLIN 


. 


Would you read back where Mr. Herzog 


iv was drafted. and 


URBAN COURT nePonAnee at 


150 NASSAU STREET NEW YORK, N.Y. i 
(212) 233-3357 


10 


11 


12 


13 


16 


17 


18 


19 


ju 
vo 
tv 
t 
0 
(b 
pe | 
ct 
by 
ib 
tt 
a 
1 
Ht 


Thereafter, an 
returned and September 14, I drafted a letter 
to go to creditors together with a consent. 
The contents were annexed to the letter chat 
I will introduce in evidence and the actual 
consents will be introduced shortly, so 
obviously it was a prepared form in which 


the creditors were requested to execute and 


; 4 ; ; 17°24 
that were recaived will bea introdaucea. 


w- 
| 
(tv 
nN 
re) 
C 
Q 
: i) 
i) cr 
rt ho 
(D wv 
~ 
i) 
cr 
(t 
(! 
rt 
b 
12) 
‘ rh 
152) 
(0 
'g 
rr 
{D 
4 
uw 
it) 
n 
ho 
i> 
— 
a 
Oo 
ue) 
ee 
(D 
i) 


acceptance itse 


ve] 
v 


ance I saacifically recoll 


URBAN COURT veroarwe AE PEND! a [}; 


150 NASSAU STREET NEW YORK, N.Y. 10033 
(212) 233 57 


Soot omeee 


1S Herzos 131 
2 re2i to Hr. Plotxin over the phone. 
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to call it, of Saotember 14, to him over the 
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contained therein. 
Do you know when they received 


Itwas received and sent to them at 
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creditors went to Robinson. That is the general 


practice 


Excuse me one moment. 


(O£f the record dis ussion held.) 


BY MR. ROTHMAN: 


0. 


Can vou pin down the date of your 


telephone conversation with Mr 


No, I would have 
ollection is it is 


because I 


material. anxious to put 


do hav2 an indapandant recollection of 


some trouble reaching 


go out and then i finally got hold oon him. 
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it was important 


exolanation of the 


‘important. 


st was 
as counsel to 


was the one that 


from your testimony, 


2 did 
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indicating what the 
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nis 


creditors ask you to an underlying 


document? 
a single one. 


TECKLIN: 1 may proceed, Mr. 


rzog, have you looked further 
to find whether you can locate 
of the August 27 document? 
Oh, I may have ona, f don’t know. 
you show me one, I will tell you whether it was 
earlier drat. 
I indicated how it arose. I am sure 
that Plotkin had some earlier drafts. 
show you document 
of Plotkin & Saltzburg, 
pages, wnich bears the heading, 
you to look at that. 
adreftt. Hy 
handwriting ar 2ars on tre potton of the first page. 
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Ev, Roti in tars offe:, 


your concept at the time this offer was being signed 


by Mr. Robinson, that he was putting uo his per- 


121 assets and the corporation was going to 


8 issue notes to those creditors who opted for tha -- : 
9 
10 , 
11 A, Not at ail. 
12 Q. Plus additional payment? 
A. No. 
a What are you telling me? a 
A The offer sat forth, Offer 2 says 
that the presently existing creditors of Frank 
Robinson Advertising, Inc. are hereby offered a e 


18 five percent cash payment and a 20 percent deferred 


| 

A. No. 

9. For five percent? ; 
| 
i 
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¥ 19 payment, without interest, payable in five install- 
20 | ments, of four percent 2ach, evidenced by a series 
21 of promissory notes, with-an acceleration provi- 
. 4 : 

22 sion commencing March 30, 1974, and each and every 

2:3 three months thereafter until paid in fuil satis- 
faction, ramise, releas2 and discharge theraoet 
And that these notes would be Robinson's, since 

} 


’ 

v 
n 
Ny 

v 

{ 

{ 

ee 


! 
| 
| 
l | Herzog Pde ie 
' 
| 
j 
| 
a The notes would be Robinson’s notes? 
Let me refer you, sir, to your letter 


of September 14, and in particular to the paragraph 


at the top of the second page, and refer you to the 


al 


language evidencedby a series of promissory notes 


a 10 of the debtor, with acceleration provisions, et 
Mr. 


11 cetera. 
12 A. It is incorrect. 
13 Q. Are you now substituting 
14 Robinson for the debtor? 
15 A No, the letter is incorrect. 
16 Q. The letter is incorrect. 
& 17 MR. ROTHMAN: I move to dismiss the 
18 proceeding. 
19 MR. GREENBURG: Continue with your 
20 case, Mr, Rothman, please. 
21 THE WITNESS: Tne debtor there can 
22 confer, depending on how you construe it 
23 | to the offeror, would become the debtor for 
24 | the offer is accepted or it can be con- 
25 stcu2d co ifank Robiasoa Advertising, -as. 
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ROTHMAN: 


Q is now your view, is it, that 


Mr. Robinson was going to put ur his own money to 


including the deferred pay- 


he was not to receive back the collateral? 


n Frank Robinson, and you were 


you to the agreement, > 


Rothman. hi he agreement speaks for what 


personally. 


itself as to 


anguage somewhere 


tution of, if it becon 


RSSN3SUE 
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was not resp 
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12 


13 


14 


Correct me if I am wrong, Mr. Rothman, 


but wasn't the question as to wnat would 
happen to the collateral upon the initial 
payment, the acceptance and initial payment 
called for either in Offer 1, which is only 
a single payment or in Offer 2, at the time 
that notes were given in Offer No. 2? 

MR. ROTHMAN: That is a good way of 
putting it. 
THE WITNESS: The disclaimer speaks 
for that. I refer you to page 4. .It says 


the offeror acknowledges there is an exist- 


ing Moratorium Agreement. The offer is not 


intended to alter or modify it unless, or 


until and unless this offer, the said offer, 


is accepted by the reauisite amount of 


creditors. 


MR. GREENBURG: You are still not 


answeting his question. 
His question is, by reference to the 
ing, based on 


agreement or your understanal 


to happ2n to the 


ion, what was 


cc lateral you were holk fing. 
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12 


13 


14 


15 


16 


17 


18 


19 


22 


coint in time 2 
where the offer was accepted? 


Tnat is correct. 


ment was made? 

THE WITNESS: Once we haa an accept- 
able substitu+e for the Moratorium Agreement 
by this offer being accepted by the requisite 
number of crecitoxs. 

MR. GR: iBURG: At that time you 
would return the collateral? 

THE WITNESS: Yes, because the 
Moratoriux Agree:sent would have been waived 
te tne excent of 80 percent. 


MR. TECKLIN: After the deposit was 


MR. TECAGLIN:: And the deposit was 


never made; is that correct? 


answer the question 
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ificance of having 
the new offer, having been accepted and the con- 
sideration posted, had Hr. Robinson been able to 
do that, would have obviated that, because the 
collateral vrald have been returned to him with a 
cancellation of the ucc filing. 
MR. GREENBURG: 


minute. 


MR. ROTHMAN: 
0. Unless I missed it, Mr. Herzog, you 


didn't inform the creditors in your 


that tuere was going 


it, Curis, 


a corbination of our joint effort. 
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A, I tried to be informative as I can 


in letter, but also if I start sending out a 


letter that runs 18 and 19 pages, sometimes it 


A. Tae letter was, hopefully, as inforna- 


there I think I just said it‘was collater- 


i I might have just instead of being 


been very general.* I don’t have 


ronissory note 


attached to the 


ILITuCGSS = 
holieve = said soasthing about a 
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tw 
9 
U 


Lateralizes note and Mr. Jurist desmed 


3 | tnat to be sufficiant. 
| 
‘ 4 | MR. VOSEL: But that has nothing to 
5 | do with Plastimaid. 


7 ¢ A collaterized note in your letter 
8 to creditors? 
ae 
9 MR. BUCKSTEIN: He talks about a 
ee 10 ; 


deposit of the equivalent of $50,000. 


li MR. ROTHMAN: I think we are talking 


12 about two different things. 
13 So we can be sure we are on the same 
14 leve+, the $50,000 note is the one that has 


rity of t’-> lease and the deed. 


HR. BUCKSTSIN: Yes. 


ee 6 MR. ROTHMAN: E thank Me. Herzog is ' 
relerring to a collateralized note, of a 


é 


20 BY SR. ROTAMAN 
21 Q. Isn't that what you -- 
22 A. T an confused. I don’t know what you 


23 | are referring to. . 1 don"t nave the letter of the 
! 
! 
' 
' 
‘ 
| 
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commencing 


evidenced by a series 


debtor with accelera- 
in full 
and final payment of their original 


date of é . orium Agreement 


to be collatoralized? 


Pobinson. 


"Alternative Offer No. 2. 


it say collateralized? 


wiy did you s3 Nat? 
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offer Speaks 


You are referring to the word 
"debtor" and r Say you conrtrue debtor as wilh 
if you want, 
MR. TECKLIN: f think the question 
was whether or not in your letter there were 
any notes, either ;5 the debtor or the 


offeror, which was to be collateralized. 


IITNESS: I think the letter ~~ 


TECKLIN: Is that your question? 


ROTHMAN:- That is in a sense. 
No. 
The answer is no, 
Let's proceed. 
ROTHMAN: 
Q What I have been trying to fina out, 
whether it was your understanding of this trans- 


action at tha time the offer 


lized notes. 
That was discussed ana it got Washed 


Teement which ultimately came Out as 


7) 
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RoDdinson's wife 
Sviously, I wanted a lot of things. And obviously 
Mr. Robinson fu ive o of things. 
days of 
negotiations, it evolved to the written agreement 
which is in controversy here. It is as Simple as 
that. 
There was a discussion of collateral- 
izing collateral, the old collateral. 
But -c got lost in the shuffle. 
Well, you say it got lost--- 


I don't understand 


I rely on the agree- 
wnich it was not. 


“aR. 


understand 
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Back on the record. 

BY MR. ROTHMAN: 
0. What was your understanding on 

August 27, 1973 that if you received the cash to 
fund the Offer 1 or Offer 2 that required cash 
payments, those portions there, Offer 1 requiring 
all cash, Offer 2 requiring five percent cash, if 
you received that cash, -nd promissory notes of the 
debtor representing the 20 percent balance of 
those who would accept Offer No. 2, what was to 
happen to Mr. Robinson's $50,000 note and collatera’. 


that was delivered to you on August 27? 


Who are you referring to when you say 
‘ 


Who are you referring to when you say 
"debtor"? 
The debtor is Frank Robinson 
Advertising, Inc. That is the debtor in this 
proceeding. 
A, I believe it is the offeror because 
letter says, "substitute offer summarized," on 
potton, and it refers to what the committee 


cb*rzized, which w3s a substitute offer from Mr. 
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and obviously the 


Ss ozferor 


And my understanding is it was 
offeror. 
And I don't see wnat this letter, 
wr as an inartistic attempt apparently to comauni- 
cate something to creditors has to do with the 
agreement which is in writing, and which 
contract that is under dispute. Not t! 
sent creditors. 
MR. GREENBURG: Let 
statement. 
MR. ROTHMAN: I will ask that that be 
stricken as totally unresponsive. 
MR. GREENBURG: I wait the record to 
note that I am thoroughly diniatie? fied with 
the cross-examination and the evidence. 


m. ee ee +h 
Aw Sy hse ee 


question was asked and answered a good while 


ago. 
Second of all, 
arguing, you are not 


You are b2ing evasive anc noe 
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to hapgen 
tne $50,990 note, 1 assignnaac 
of the leas2 and the 
and the promissory notes were m 
He asked you that before. 
THE WITNESS: May I answer? 


GREENBIUPG: You had no business 


ou had to say 


is they are to be returned, Ww 


prior testimony. 
Correct. 
If we are going to 


in a reasonable 


precise, directed pecific 
shouldn't ramble. We shouldn't 


over and over 


answer 2s 


closing argument and maybe 


2 


19n2 1 2 r2259n2D 


URBAN COURT APPENDIX si PAGE 79 


150 NASSAU STREET " NEW YORK, N.Y. 105338 
(212) 233-3357 


ut 


oe *J9 . 


the answer that 
would not have asked the question again. 
vy, Let's proceed. 
s probably tucked 
tT Jesé& 2k. 


BUCKSTEIN 


and Offer"? 


aocument? 


the guestion. 


also indi- 


Dj2ction again 


. = 
uastion. 
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10 


11 


12 


13 


14 


16 


17 


feon consenting creditors at the present tine? 
a i don't have any recollection of that, 
but that was or might have been discussed. 


0. Did you, in the course of your visit 
here, go out to the ..ant or the place of brsiness 


of Frank Robinson Advertising? 


2. Did you look at the premises and the 


a I don't have an independent recollec- 
tion of that, but it must have been. 


conclusions while 


1S 
oO 
| ied 
best 
Oo 
G 
| 
(6) 
wr 
hy 
i} 
fu 
(@) 
3 


that 2a liquidation of nis business 


to the cnairzman 5£ tne creditors committee. And 


aa boatwean me and hin. 


thay are priviieg?s 
0. Again let's look at your letter of 
Seotember lat. 
P wat | 7 ’ eh T2248: 
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the deltor 


and its 


that an 
opinion t! ; 2achea < the time you were dis- 


transaction wi binson and 


Was it your opinion on August 
my ODinion when I wrote 


and it was my opinion on August 27th. 


9) L: you in fact so indicate ¢t 
Mr, Plotkin and “Mr 4 
' 
' 


"t Zecaeli. 
Would vou let him 

dls 
indicated 


Plotkin and 
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What is the relevancy of 


THis 1S cross- 


examination. 


AR. GREENBURG: Lat's go off. the 


t 
record discussion held.) 


BUCKSTEIN: 
that was objected to. 


us the relevancy of 


Can I hear the wording 


os 


nrirveoms 
BULCAD. © 


RQATIOIAN 
avis be bn bed 


rart of 


’ 


what was tne consideration 
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nastion, 
an answer, but I 


relevance of the 


WITNESS 


BUCKSTEIN: That can be answered 


ndicate 


sank at August 27, 


; - 


$50,090 note and 


nceceptance 


and nronissor 
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I don't cut the 


envelopes open in my office. 


Do you know if it was an eight and a 


I don't know how it came. 


(continuing) -- or 


T have no knowledge of 


the mailing of 
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he en 


told the: 

to do with 
0. 

bafore it 


A 


envelopes to see 


0. 


saiaple envelop 


originals of 


than to put 


the postag= 


150 NASSAY ST ae 


went 


them what 


out? 


What do you mean? Did I check the 


if 


they were addressed properly? 


bid you check to see what was ina 


22? 


Mx. Vogel, I gave my aries the 


what I wanted sent to 


them all in weigh it, put 


mailing labels that had 
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you look at one one envelope to see what was in it? 
THE WITNESS: I object to the mater- 
iality and relevancy of this. 


MR. TECKLIN: We will sustain the 


MR. VOGEL: All right. 


0. Could you tell me whether or not the 


eptance was stapled to your letter of 


A, I don't know whether it was stapled 


ey 
7) 
> 
wu 
rn 
rh 
oy 
I-- 
fu 
}- 
ct 
. 
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MR, VOGEL: Referring to Respondent's 


which nuroorts to be an original, I invite 


te arbitrators to the fact that there area 


y Ve 7 nomaADt an 
no stavle holes in this acceptence. 
1TR, TECASES: So noted ir. Vogel. 
+ h+ 
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told them what to 


on the pool? 


TECKLIN: Yes, on the vool thing. 


end at that 


VOSEL: None that I can think of. 


a per) 


Wa may think of something else, but I have 
no questions on it. 


the hearing 
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the moratorium 


Herzog 
Robinson a nis proceeding. It does 


involve any S We are not going 


join any other parties to tnis proceeding 


wno have not oeen joined at this point. 
Tnat is not our authority. We have 


no jurisdiction 


your remedy 


anotner aroitration 


b Ore i | Ur 3 L Se 
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But we not going to do 


that for tne purpose ofr adjudicating when 


the moratorium agreement is still operative 
or has any effect, because there is no con- 
troversy concerning tnat. 

Mr. Herzog nor has any ereditor brought 


sn action to seek any relief under the 


whether anyone will 


tnere is no reason for 


document in question 


ony : 
AtBLNS 


rresamenv. 


t 
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MR. BUCKSTSIN: That is not an issue in 
this proceeding. We have not been asked to 
interpret that provision, assuming 


provision of th 


How can you only decide 


Are you letting the 
what the issues in this 
the claimant? 
BUCKSTEIN: The only questions 
save been asked to adjudicate as I understand 


these proceedings is wnether there was an 


contract was 


any otner 
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stion under that moratorium azreement. 


And I don't think anyone can present that 
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ments. 
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bvecause tnere is no dispute. 
BUCKST=EIN: What is tne reiief you 


our counter-claim? 


BUGKSTSIN: Which escrow document? 
RAC“=Z4R2: All of the escrow docu- 
BUCKSTEIS: Under wnicn escrow: 
- 5 ea L- 
Rez URS: Tne note, the stock, 
:Or*FSc ? 
: O, O22 MO ; 
a“ J POS 
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adjudication 
&® valid offer, a valid 
therefor 
tion that the moratorium 
né document in question 
terminated. 


moretorium must 


Oration and 


personally. 
is his stock. 
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was not valid tne moratorium 
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tnere- 
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collateral and pleige under the moratorium 


additional 


order of 


1 in order for 


an amended counter-claim 
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you have the obligation 
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are going to 


kinds of prodlems in future litigation 


I dontt believe the 


arbitration rules worry about or concern 


ves with the multiplicity of actions. 


roratorium 


provision. 


remedies 


Plotkin could 
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itensive 
above, the commi 
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other 
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i from seeki 


‘rom respondent 


anent which is 


to wit the offer dated 


1eSS not. 


one moment to consult 


© 


ny 1 


Certainly. 
record discussion 


Woula 


tarstood it. 
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properly before 
ROTHMAN: Well, we would like 


sFore you, cecause 


CREENBURG: We already issued a 
is no need to discuss it 
CKSTEIN: I would just 


thougnt, 


agreement 


to consoli 


And f iled to do 
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2, RACKEAR: We would lil2 the record 


MR. BUCKSTEIN: The record s0 indicates. 


MR. ROTHMAN: Would the Aroitrators now 


| 
8 
9 please consider the motion which we made 
earlier wnich was temporarily witnadrawn, 


11 that these proceedings be either adjourned 


12 for the purpose of joining all of the proper 
13 and necessary parties or in the alternative 
14 that they ve dismissed without prejudice. 
15 MR. GREENBURG: As far as adjourning 


@ 7 beginning we wouldn't do that. 


As far as your argument that the pro- 


aes 


_ 
co 


19 ceeding is instituted by claimant is defective 
20 | because of his failure to join tre necessary 
21 and proper parcie we will consider tat at 
1} 
22 || the time tnat we make a rulings 
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Le Her zog whieh 


also contained a document entitled "Acceptance of 


of Frank Robinson." 
You are familiar with that document? 
Yes, I am familiar with the document. 
Would you tell us when was the first 


the circulation of that 


In the middle of Se 


I am not sure 


. Herzog, and quite 
which offer I would prefer 
en percent with full release 


with 20 vercent payments 


I did want to ts entirety, 
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A. 


cairectly 


Q 


with the docun 


you tnougnt you u 


Would you 


tell us 


a cooy of the 


’ 


| 


2 


x 
' 


’> 


P 


iC. 


about 


| 


EN 


ing avout 
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9 


10 


13 


14 


I might say most of the discussions 


| 
From the discussions, it was my under- 
standing that upon a legal acceptence of the offer, 
| 
| 


the Moratoriv uld@ ceas2; tnd conseauently the 
collateral documents, the stocks would be returned. 
Q Now, Mr. Robinson, you testified just 


a few minutes ago that you received, upon request, 


atter of September 14, 1973, which 


~ 
Q 
° 
°) 
ws 
oO 
+ 
ct 
Me 
7 
=) 


was on the stationery of Robert P. Herzog and cir- 


culated to tne creditors. 


T woulda like to show you now -- would you 


Q daen you read tne woras, which, if 


os ; replace tne prior 
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to ask you about a 


por 2 paré i ame letter entitled, 
"Alternative fs na I would like to show 


recollec-— 


~~ on & 4 - - 
sorporatio: 
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mus wrauoae. 
-iiti WITNESS: Yes. 


MR. RACKEAR: I am not completely 


6 hapoy with the amended que stion and the 
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answer 
BY MR. RACKEAR: 


4t your understanding, from the 


2) 
rT 


10 nezotiations which took place on August 27, that 


11 the notes were to be tne notes of the debtor 


12 cor.oration? 
13 A Yes. 
\4 MR. HERZOG: I object again to the 


ing questions. He is not 
16 
17 


18 


22 5: Provost. 
| 
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19 MQ, TECKLIN: I am not sure we h: 
20 |i an ansver to that question.- 
21 “42, GREENSBURG: I think the objectia 


RIbdinson 


Tf you would look at 


arry-over paragraph, 


evidenced by a Xerox of promissory notes, 
and specifically, as to whose notes were 
involved? 
THE WITNESS: It was ny understanding 
tnat the notes were to be notes of t 
corporation, Frank Robinson Advertising, 
you recelve 2 
was it still your 


whose notes would be 


‘ + i. ind 
WAS Was 


URSAN COURT ? 
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Wao was the other co-venturer? 

An Ohio corporation. 

MR. BUCKSTEIN: Is that co-venturer 
in any way related to any of the parties 
that have been discussed or mentioned today? 


WITHESS: No. 


Getting to the letter of September 14, 


~ 


of which you received from Mr. Scnurager, 
ded that you read it and under-— 
and tnat it,in your mind, capsulized the 


ge 


under the offer and 


or 
cradict 


yi> understanding of the agreement? 
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why don't you ask him 


in any way. 


any. 


the time I read the 
as the offer. 
£LIN: Your understanding of 


is that correct? 


Your understanding of 


WTP 
WITNESS 


CALLIN: 


rag 


Spree) 
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16 


17 


18 


19 


Robinson hhy 


4A tio; 2 did not. 
‘ay I refer vou in particular to item "B", 


contained in that letter, called "Conditions of the 
Substituted Offer." I would ask you to read it to 
the arbitrators and into the record. 
MR. GREENSBURG: I don't think that is 
necessary. 
MR. HERZOG: All right. 


Q Well, I will point out the letter 


MR. HERZOG: All right. 
MR. TECKLIN: You can show it to hin. 
MR. GREENSURG: We can read it. 


al Did you read item "B" as well as the 


Q Isn't item "B" contradict2atory of 


did I feel at tne tine tneat there was any difference 
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Wnat about now, Mr. 
it now? 


letter in whole 


in further scrutiny of the 


that point “B" says that the 


the offer must be accompanied 


URBAN COURT REPORTING, 
NASSAU STREET NEW YORK, N. 


(212) 233-3357 


Yu 


6 


~) 


10 


1] 


Robinson AUG 


4, 2n2% 1is corract, 
a} Ani it is your further testimony that 


you nave no knowledse as to whether your counsel 


nhignt have done or raised an objection? Is that 


correct? 
A, That is correct. 
a] Can you tell us wnether you know for 


@ fact for yourself whether Mr. Plotkin received 


Or read th icular letter? 


}— 
O 


A I do not know as a fact that he Gid. 


MR. TECKLIN: Gentlemen, we will taka 


MR. GREENSBURG: Let me Just before we 


You indicated you received the letter 


froma Mr. Schrager of Blair. 


DO you by any chance have a covering 


TH JiTNESS: The covering letter sas 
C12 S282 Coverings letter ne enc to the 
er -tors WIL Csea, 
Looking it over, 45 looke like 
PP 
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MR. HERZOP: You say 


bon copy or blind copy indicated to Mr. 


tscussion held.) 


* : 
and tne rm of 
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Rooinson 


Mr. Herzog, before 


you proceed, I have a few questions i would 


Plastinaid to Frank Robinson Advertising, Ine. 
Now, if I understood tne testinony 
advised us, Mr. Robinson that 


on a number of occasions, both orally and 


in writing, you or Mr. Plotkin had requested 
that ir 1 = get the consent of the 
creditors committee to this transaction, the 
of stock of Plastimaid to Frank 
Robinson, ins. 
MR. ROTHMAN: S tne ovner way. 


r TAIT AS. * > 
WITNESS: “Iz he converse 
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MERICAN ARBITRATION ASSOCIATION, ADMUUISTRATOR 


COMMERCIAL ARBITRATION TRIBUNAL 
In the Matter of the Arbitration between 


) 

) 

ROBERT P. HERZCG ) 

AND 3 AWARD OF ARBITRATORS 
) 


FRANK ROBINSON 
CASE NO: 1310-0350-74 ) 


WE, THE UNDERSIGH=D ARBITRATORS, having been designated in accordance 
with the Arbitretion Agreement entered into by the above named Parties, and 
dated August 27, 1973,and having been duly sworn and having duly heard the 
proofs and allegations of the Parties, AWARD, es follows: 


we FRANK ROBLISOGN, hereinafter referred to as RESPONDENT, shall, 
pay to ROBERT.P. HERZOG, hereinafter referred to as CLAIMANT, 
the sum of FIFTY THOUSAND DOLLARS ($50,000.00). 


The agreed to compensation of the Arbitrators totaling. 

NOVE HUNDRED DOLLARS ($900.00), shall be borne by RESPONDENT. 
Therefore, RESPONDENT shall pay to the American Arbitration 
Association the sum of FOUR HUNDRED FIFTY DOLLARS ($450.00) 
‘for that portion of said compensation still due. 


The administrative fees of the American Arbitration 
Association totaling. ONE THOUSAND ONE HUNDRED FIFTY DOLLAr ' 
($1,150.00), shall be borne by RESPONDENT. Therefore, 
RESPOMDINT shall pay to CLAIMANT the additional suz of 

EIGHT HUNDRED FIFTY DOLLARS ($850.00) for that portion of 
seid fees previously advanced by CLAIMANT to the Association, 
and RESPONDENT shall pay to the American Arbitration 
Associetion the sum of THREE HUNDRED DOLLARS ($300.00) for 
that portion of said fes still due the Association. 


RESPONDENT shall pay to CLAIMANT any and all out-of-pocket 
expenses incurred or to be incurred by CLAIMANT, in connection 
with the perfecting of the collateral, including, but not 
limited to,recording costs, and, if necessary, the sale by 
CLALIANT of the said collateral deposited b;r RESPONDENT with 
CLAIMANT under the "Offer" dated August 27, 1973. 


CLAIMANT is hereby stayed, until. Janvary 3, 1975, fron 


selling, liquidating or otherwise encumbering or disposing 
of the collateral. 
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ight, on or before 5:00 P.M. 
uery 3, 1975, to pey over ta 
th, fied or benk teller'’s check, the 

suns described in paregrapis1 through 4 inclusive hereof, 
and upon such payment, CLAIMANT sh:.11 return to RESPONDENT 
the collateral together with such instruments of assignnent 
and transfer es may be necessary to vest in R®TPONDENT title 
to the collateral. 


In the event RESPONDENT feils to make payment to CLAIMANT, 
pursuant to paragraph 6 hereof, then, on or after January 4, 
1975, CLAIMANT may sell, transfer, encuaber or otherwise 
dispose of the collateral with the proceeds thereof to be 
paid and utilized es follows: 


First ~ To pay all out-cf-pocket costs incurred in 
conection with the disposition of the collateral. 


Second -~ To pay to CLAIMANT the sum provided for in 
p2regraphs 2 through 4 hereof. 


Third - To pay to CLAIMANT the sum of FIFTY THOUSAND DOLLARS 
($50,000.00). 
To pay the excess, if any, to RESPONDENT. 


to pay the items @escribed in paragraphs 


Q 
through 4 above, the 


emount of such insufficiency. 


RESPONDENT shall have no liability to CLAIMANT under the Offer, 
except to the extent set forth in this AWARD. 


This AWARD shall not be deemed or construed to affect the rights, 
if any, of any persons under the Agreement dated October, 1972, 
between Frank Robinson, Frank Robinson Advertising Inc., Plastimaid 
Inc..and the Creditors Committee and General Unsecured Creditors 

es described in that Agreement. 


This AWARD is in full settlement of the issues tendered by the 
Demand and oy the Counterclaim to this Arbitration. 
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a dobre _ 


MARK j BUCKSTEDN 


DATED: Novenber 27, 1974. 
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UNITED STATES DISTRICT 
SOUTHERN DISTRICT OF NEW 
Civil Action File 
In the Matter of the Arbitration No. 75 Civ. 21 (LPM) 
between 


ROBERT P. HERZOG 
Petitioner 


' 
-against- 
{ 
| 


| 
| 


| FRANK ROBINSON 


Respendent 


i ae 
1} 
' STATE OF NEW YORK ) 
; COUNTY OF NEW YORK ) 
i 
BERNARD RACKEAR, being duly sworn, deposes and says: 
I am a member of Bernard Rackear, Professional Corpora- 


| 
“tion ("BRPC"), attorneys for the respondent, Frank Robinson 


("Robinson"). 


I make this affidavit: (a) in opposition to the motion 

of the Petitioner, Robert P. Herzog ("Herzog") to confirm a 
certain Award dated November 27, 1974 ("Award") made in an arbitra- 
tion between Herzog and Robinson, and (b) in support of Robinson's 

P : . ; , ' 
motion to vactte said At ; The arbitration was held under the 
supervision of the American Arbitration Association ("AAA") and 

> 


hearings were held in New York on July 15, 1974, July 29, 1974 and 


futy 30... 29746, 
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Deponent maxes his affi i rather than Robinson 
,ecause Robinson resides it ali ni and Robinson isc not avail- 
able nor within this state. epone 1as personal knowledge of 
all matters recited herein happening after July 5, 1974, the date 


chat BRPC was retained as Robinson's Ne York counsel. 


i statements in this affidavit as to all matters prior to July 
h on (a) testimony given by the parties and by witnesses 


the arbitration procee edings; (b) on documents given to BRPC 


(i) Robinson, (ii) by Daniel L. Rothman, E ° Dolin & Ko“hman,: 


Esqs-, (Robinson's present California counsel,also retained July 
5, 1974) which were in the file of Gary A. Plotkin, Esq. of 
Plotkin & Saltzburg, Esqs-, (Robinson's “alifornia counsel ba eae 
‘July 3, 2974) (iii) the AAA; and (c; upon conversations 


| with Robinson, all of which I believe to be true. 


The Award (Exhibit I, annexed hereto), which Robinson 
opposes and seeks to vac ate, provides that Robinson shall pay to 


Herzog $50,000 (41). %In addition, it assesses ains Robitison 


the compensation of the arbitrators of $900 (%2), the AAA adminis-— 


trative fees of $1,300 (43), and Herzog's out-of-pocket costs to 
perfect and sell (if necessary) certain collateral hereinafter 


described (4). It further permitted Robinson until 5:00 P.M. on 


January 3, 1975 C95. 16) to make such payments, fai’ing which Herzog 


is permitted to sell the collateral and apply the proceeds to 
the foregoing payments and assessments with any excess 
Robinson (47) and any insufficiency to be 


Robinson i Herzog 5 Further, the Award provides 


inson shé have no further liability to Herzog under 
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oo thee: ere seer a 


certain "Offer" dated August 27, 1973 (%9) (Exhibit IL) and that 


the Award does not affect the rights of any persons under an 


Agreement dated October, 1972 CFO). Finally, the Award states 


it is in full satisfaction of the issues tendered by the Demand 


‘(Exhibit III) and by the Counterclaim (Exhibit IV) (11). 


Deponent submits that the Court should deny confirmation 


of the Award. The Court shotld instead vacate the Award by reason 


of the misconduct and misbehavior of the arbitrators within the 


meaning of Section 10(c) of Title 9, United States Code; and 


+ nee wee sed 


because the arbitrators exceeded their powers, and so imperfectly 


executed them that a mutual, 


final, and definite Award upon the 


subject matter was 


not made within the meaning of ection 10(d) 


'of Title 9, United States Code. 


In amplification of the foregoing and in broad outline: 


which prejudiced Robinson's rights include: 


(i) the failure to postpone the hearing 

(or to dismiss the proceeding without 
vrejudice) upon Robinson's motion to permit 
the joinder of necessary parties. These 
parties included, inter alia, the creditors 
who purportedly accepted the "Uifer" upon 
which the arbitration was based, Robinson's 
wife who also signed the "Offer", and who has 
a community property interest in the property 
pledged thereunder, tl.e debtor whose obliga-— 
tions were to be compromised by the "Offer", 
» and the trustees, creditors’ committee and 
accepting creditors under a previous agree- 
ment of October, 1972 (referred to in the 
Award) whose rights were to be compromised 

by the "Offer" 


! 
H 
{ 
t 
| 
j 
(A) the arbitrators’ misconduct and misbehavior | 
i 
| 
‘ 
| 
| 
| 
} 
‘ 


Ciro the failure to postpone the hearing, 
upon letter request and motion, for a reriod 
of at least 3-4 week to permit Robinson's 
newly substituted counsel to prepare for the 
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(iii) the failure to order, as requested by 
Robinson, the depositions of both Herzog 


and Robinson's former counsel, Gary Plotkin, 
the drafters of the "Offer", to be taken 
prior to the hearing on July 29 in New York 
and California respectively; 


(iv) the failure to permit Robinson to 
counterclaim for the return of collateral 
given under the previous Agreement of 
October 1972 (Moratorium Agreenent), which 
was to be of no force and effect if the 
"Offer" was accepted; 


(v) the failure to disniss the proceeding 
upon motion when it appeared that the pur- 
ported accepting creditors (all of whom did 
not receive the "Offer") based their 
"acceptances" on a summary of the “offer” 
which Herzog stated was "incorrect" in at 
least one significant respect and which 
contained significant omissions and 
ambiguities; 


the arbitrators exceeded their powers, 
inter alia hy: 
SEP ES: Saas 


(vi) awarding an apparent forfeiture ana penalty 
Bek ESN E 
of $50,000 bearing no relation .to actual damages suffered; 


the arbitrators imperfectly executed their 
powers so that a mutual, final and definite 
award upon the subject matter submitted was 
not made,inter alia, by: 


(vii) the failure to permit the joinder 

of the necessary parties set forth in (i) 
above so that further litigation would be 

avoided and so that these parties would 

be bound by the terms of the Award to be 
rendered which would include a provision similar to 
paragraph 9 of the Award which would relieve 
Robinson of any claim of further liability 
to said parties; 


(viii) the failure to specify the manner in 
which Herzog would dispose of the $50,000 
awarded, and which of various classes of 
creditors were entitled thereto; 


Ct) the feilure to srovide that such 
$50,099 cwarded was to be credited against 
ereditor’s clatas, and by Eatling to take 
necessary procedural steps to bind said 


creditors against further claims; 


C55) by failing to rule on the rights 

of the parties to the Agreement of October 
1972 and to take the necessary procedural 
steps to bind said parties. 


To permit an understanding of the foregoing,I identify 


below the parties to the arbitration and set forth a chronological 
recitation of the facts giving rise to the arbitration together 
with the proceedings at the arbitration. The parentheses following 
a statement refers (a) to the page of the transcript of the pro- 
ceedings if in arabic numerals, {(b) to an Exhibit introduced at 
the arbitration, if proceeded by "Ex", (claimanut’s exhibits were 

marked by capital letters (from Al — S)and respondent's exhibits 
were marked by arabic numerals(from 1-23) ), (c) to Exhibits annexed heret{il 
if in roman numerals and (d) to the particular document so listed 
in the Notice of Motion to which this affidavit is attached if in 


lower case letters. 


The Parties 
The "Demand For Arbitration" (ILI) identifies Herzog as 
an "Escrowee Under Agreement", "writing, dated August 27> $675) 
5 
Cthe “Offer ") Crlt). Herzog appeared at the arbitration solely as 
a stakeholder; he did not claim to appear in any other Capacity. 
nerzog is a New Yorx attorney. 
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Robinson i the Presidant Frank Robinson Advertising, 
Inc., ("FRA") and Presiden ir n E Board of Plasti- 
maid, Inc. ("Plastinaid") both California corporations (Ex. B, 
391). Robinson is also the principal stockholder of both FRA ard 
Plastimaid €Ex. By, U7). Plastimaid manufactures kitchen, health, 
beauty aid and leisuretime products. FRA marketed these products 
by "guaranteed sales" through leading chain and department stores, 
i.e. FRA accepted return of merchandise not sold by its customers 


€TES}:. FRA arranged advertising for these products principally on 


radio and television. 


nt 


By the summer of 1972, after an unsuccessful Christmas 


and spring season, both FRA and Plastimaid were experiencing 


financial difficulties in cash flow. FRA's assets (principally 


inventory and accounts receivable) exceeded $2.3 million; 


FRA*s total liabilities exceeded $1.8 million which included 


payable of $ .3 million, bank loans of. $2 mi liten 


taxes 


and accounts payable of $1.3 million (Exhibits A&E). FRA 


owed approximately $1.2 million of these accounts payable 


to radio and vision stations ("Media Creditors"). FRA owed 
} Oe eo ee See y ~~ 
Pe fon) to s 2iz ereditors” such as the land- 


the other 


lord an =o4 ih : ae CLOs 3; 
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In Octoser 1972, FRA and certain of its Media Creditors 
("Moratorium Creziisss") (Llib, ti2) entered inte a Morateriun 
Agreement (Er. B which provicec, inter alia, for 100% payment of 


all claims of Moratorium Creditors on an installment basis over 
the following year (Ex. B, #8). Creditors with claims of $1,000 
or less, and those who reduced their claims to $1,000, were to bea 


paid forthwith (Ex. B, 8b). So long as scheduled installment 


payments were made the Moratorium Creditors agreed not to bring 


suit to enforce their claims. (Ex. B, 4%15) 


& FRA's assets (principally inventory and accounts receiv-. 
able) were hypothecated as security against default under the 
Moratorium Agreement subject to a prior lien of $328,000 in favor 


of the Bank of California (Ex. B, Preamble, {5). 


Plastimaid joined in the Moratorium Agreement as a 
“Guarantor” CEx. By, 6). Robinson pledged his shares of FRA and 
Plastimaid as collateral security without personal liability 
Ex: Bs V7. Signature). A creditors’ committee ("Committee") was 
established under, and was a party to, the Moratorium Agreement. 
Herzog and James A. Jurist ("Jurist"), the chairman of the Commit- 
tee, acted as trustees and disbursing agents under the Moratorium 


Agreement and as pledge holders of the security pledged by FRA 


and Robinson. Herzog also acted as counsel and secretary to the 
toumbpetee GCEexe.. By. Th, 25: 7% Exes Ds, Bs Bet, Fy. Herzog was not 
a ereditor of FR: 

The Moratorium Agreement aiso containe d an arbitratio: 
clause permitting arbitration in New York or Los Angeles. This is 


rs, the Committee, F224 
been joined in this 


arbitration. 


The Moratoriun Agreement stated it was to become effec- 
tive when it was consented to by creditors holding at least "802 
in dollar amount" of the media debt (Ex. B, 3). Herzog there- 
after wrote all Media Creditors to secure such consents (118, Ex.C). 
The parties conceded at the hearing that the Moratorium Agreement 
went into effect (113). 


i 
After payment in full to the smaller creditors (132) and! 


installment payments aggregating approximately $300,000 (393, 395), 


‘ 


or 24% of the total media debt, FRA defaulted in the Moratorium 
Agreement. Herzog gave the required CEx. Bs, YLT) notice. -of 

default in July 1973 (Ex. G, 146), and thereafter traveled to 
California (152) to enforce the rights of the Moratorium Creditors’ 


with respect to the security pledged thereunder Cex. By. 


The Offer 
Shortly after arrival Herzog met with Robinson's counsel, 
Gary Plotkin ("Plotkin"), with a view to satisfying the Moratorium 
Creat tore. £15375 After xamination of FRA's financial condi- 
tion, Herzog and ‘ i telephone consultation determined that 


a liquidation of FR: astimaid would not produce significan 


ional monies for eo Moratoriun Creditors (Ex. M). 
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Accordingly,over the weekend Rerzoz negotiated with Plotkin an2 
Robinson for an alternative to liquiderion (154, 397). This 

negotiation resui <a | the four © page Offer ("Offer") (11, 
Ex. L) dated Augus 1973, under which the arbitration invo 


vad 


herein arose. 


Herzog and Plotkin together (Ex. L, 167, 168) dictated 
the "Offer" and the documents (pronissory note, apartment deed, 
assignment of leése2, + w receipt referred to below) ancillary 
thereto at Plotkia’ ffice in Robinson's absence (169) under the 
time pressure of EKerzog'’s “deadline of making an airplane" (161; 
168). Then, under the same time pressures (179, 401), these docu- 
ments were then signed by Robinson and (as to the col’ateral and 
without personal liability) by Robinson's wife, Mari-Jo. Neither 
Herzog, Jurist, the committee, FRA nor any other person subscribed 


'to the "Offer"; Herzog signed an Escrow Receipt (Ex. 15). 


Before I summarize the text of the "Offer", it is impor- 
tant to note here that FRA's creditors did not receive a copy of 
the "Offer" (243, 244), nor any of the ancillary documents. 
Instead, Herzog prepared, and mailed to the creditors on September | 
14, (180), a brief summary of some of the terms of the Offer 
(V, Ex. M) together with a one-page consent form (VI, Ex. 0) upon 
which each creditor could signify his acceptance and his choice 
of which of two alternative plans of payment to accept. In 


Herzog's words: 
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sent out was not 
than an advice to 
of the offer that 


ne offer was not sent because it was 
merely an offer. It wasn't a contract. 
It didn't become binding until the suffi- 
cient requisite number agreed. (244) 

And, therefore, it was deemed only 
appropriate that a summary of what was 
made was being offered in dollars and 
cents be sent out." (244) 

"And I don't see what this letter, which 
is an inartistic attempt apparently to con- 
municate something to creditors has to do 
with the agreement which is in writing, and 
which is the contract that is under dispute. 
Not the letter I sent creditors." (267). 


The foregoing and the following is, of course, 
significant because i t question as to whether there 


was a meeting of rind whict ipened into an agreement. 


A cozp2rison n te (Ex. L) and the summary 
(Ex. M) will disclose that the summary does not accurately set 
fortn the terms of the offer but contains significant omissioas, 
ambiguities and differences. For example, Herzog testified at 
the arbitration hearing that his summary was "incorrect" in at 
least one significant respect (253), i.e. the summary (Ex. M) 
indicated th FRA would be the obligor of certain promissory 


notes. Herzog testified that Robinson was to be the obligor. 
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Moreover a comp2ri Ex. L) and the consent forn 
(Ex. OF will dise : hat th ns forn also contains signi- 
ficant omissions and anbiguiries exanple the "Offer" pro- 
vides for arbitration i : York or Los Angeles, the summary 
(Ex. M) does not specify the venue of the arbitration and the 


consent form (Ex. 0) does not have a clause Providing for 


arbitration. 


The "Offer" is addressed to FRA's 'presently existing 
creditors” and offers them "in full settlement, satisfaction, 
remise, release and discharge" of their claims a choice of 
either; (a) an additional and immediate 10% cash Payment, or 
(b) an additional and immediate 5% cesh payment plus a further 
20% deferred payment represented by non-interest bearing promis-— 
sory notes payable by March 30, 1975. In calculating the payments 
the stated percentages were to be applied to the amount of the 


individual creditor's claim as it originally existed in October 


1972 (the date of the Moratorium Agreement) rather than the am t 
o amount 


(generally a lesse n 1 ay L ; 24% made 
under the Moratorium omen he im they existed in 


August 1973. 


As "evidence of" Robinson's "bona fides" Herzog requ 


(155) Robinson to deposit 50,000 in the form of a 


promissory note (Ex. K) which wz secured by a deed to the 


Robinson apartment an assignment of 


the Robinson leas2 at another location (Ex. both in Hawaii.- 


The "Offer" provided that if Robinson failed te deposit the 


the arbitration 
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necessary cash and notes (itwas disputed at 


whether FRA or Rodi would provi the cash and notes) to 
effectuate the oifer upon i eptance, that the promissory 
notes and collateral woulc de "Lorietted” to the creditors “to 
the extent of $50 0 after expenses" and Robinson was entitled 


to a refund of the excess “after reasonable expenses". 


The "Offer" by its terms provided that it would expire 
and be of no effect whatsoever unless the required creditors’ 
acceptance was obtained by November 30, 1973. Herzog made no 
claim that this date was extended. There was considerable dis- 


pute as to whether 


‘'acceptance” required: (a) a specific number 


of creditors (regardless of the dollar amount of claims); 
(b) creditors (regardless of the number) holding a specific 
claims; or (c) both (a) and (b). This dispute 


in part because of the phrasing of the "Offer". It is 


"The above offer is conditioned 
upon by eighty percent (80%) of the 
amount of creditors as at the date hereof." (p 2) 


C39 "In the event acceptances of less 
than eighty percent (80%) of the amount owed 
creditors is obtained. . ." (p 2) 


(iii) "In the event eighty percent (80%) 
he creditors. accept the offer." (p 2) 


"In the event the requisite number 


do not accept the said offer. . ." (p 2) 


ant eishty percent (802) 
eithin offeF. o« = €p 3) 


unless, said offer 
amount of creditors" (p 


“his offir is accepted 
wr 


ereditors. . « (p 4) 


i 
wen 


did not 


el 


Indee= Zerzog's sunnary of September 14, 1973 (Ex. M) 


arify this anbiguit;: 

(viii) ". . . payable upon acceptance by 
requisite anount of the creditors" (p 1) 

(C22) ". . . payable upon acceptance by 


requisite amount of the creditors" (p 2) 


(x) ". . « accepted by the requisite 
amount of creditors. . .” ¢p 2) 


(xi) ". . . the committee must receive 
arceptance by creditors.... of no less than 80% 
o the amount owed" (p 2) 


the 


the 


(xii) "In order for thr substitute offer 
to become effective, 80% of the amount of creditors 


Must accept same." (p 3) 


At the arbitration hearing Herzog contended (165) that 


"it was always the intent" that the number of acceptances 


be 


conditioned "upon 80% of the dollar amount", but stated that 


"there 


Ww 


as 


testified 


sion 


not great discussion about that" (176). Jurist, who 


for Herzog, did not recall (545, 546, 548) any discus- 


of nose count or dollar amount in the several telephone con- 


versations 


cortended 


" 
nunber 


claims 
dollar 
CPx LY 
percent 


he had with Herzog from August 24-27, 1973. Robinson 


that the acceptance required consent both of 80% of the 


the 
fidavit 


eighty 


of creditors" (397 ff) and 80% of t':e "dollar amount" of 
(398, 399) with Robinson having the right to waive 
amount requirement (399) (Ex. L, p2). Plotkin's af 
) supported h2 Robinson contention statirg that " 
(807) conse of the credito in number and doll 
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crucial becaus2, 


Herzog Fine j ‘= 2 : iS thé 2saring, 802. in number of 


CCEEGLCOLS Cie ne. St2ess srt S23 ; nathe acceptance by 
creditors ne in. C33. .8e emous f claims was achieved 


in disp 


" 


The "Ofzer"” contained an arbitration clause which lik 
wise was conditioned upon acceptance "by the requisite number of 
creditors." Arbitration thereunder could be had in Los Angeies 


County or New York County. 


further provided that it was "not intended 
to alter, , L anend" the "Moratorium Agreement or 


any of its provision: until and unless, said offer is accepted 


by the requisite amour creditors.’ 


of the "Offer™ stated: 


t Frank Robinson would submit a 
personal net worth under oath; 


at accepting creditors would release 
m any and all personal liability, 
Plastimaid; 


that Robinson would provide the 
Lommittee with a report of the condition 
lastimaid prepared by the accountants 
ri ee; and 


that accepting creditors agree to 


-obinson che Plastimaid stock pled ad 
Sratoriu L\greement. 
on Septembe : summary 


ceptance" f Ex. O) to the 


return the "accepteaa: 


While 19, 1973, Plotkin met 


that time Herzog gave 


pho static copy (Ex. 12)of a sor222 
sheet on which - had made notations of the "acceptances" 
received. Plotki affidavit (Ex. s that this report 
showed that the guisite eighty pé (80%, had not yet been 
obtained". It is undisputed that on November 19 the spread sheet 
did not show §0% creditor "acceptance" whether with respect to 
head count, to dollar amount owed the creditors, (290, 511), or 
to both head count and dollar amount. On November 19, the spread 
sheet showed "acceptances" of 78.88% in dollar amount (512) and 
approximately 70% in number. Herzog stated he informed Plotkin 
that he "had the necessary amounts at that time, either promised 


to me en route or actually in my hari." (211) 


Herzog introduced in evidence (209) at the hearing (193) 


the "spread sheet" (Ex. N) on which Herzog had made further nota- 


tions of six purported "acceptances" entered since November 19 


(Ex. O-1 to 0-3; C O-9). With these additional "acceptances" 


e 
2 


acceptances approximated 74% and the dollar 


amount of accept es approximated 83% (201). Herzog was not able 


to state the date wher 1ese further notations were made (189, 190 
289, 290) ‘he vast majority of the "acceptances" (ali except 
three (Ex. -6)) did not bear any indication of date of 
not open the mail and was similarly unable 
thich the additional purported 


"acceptances" were but he maintained that these addi- 


3 "accept snces" were read set Novenber 30 C310. 333) 
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Herzog cid not beé Z n > after November 30, 1973 
give any written notice the ecdiror ‘acceptance" had been 
achieved (Ex. 19, 21 17). Om January 9, 1974, Herzog wrote 


(Ex. 9) Pletkia taining that Herzog had advised Plotkin on 


November 19, 1973 that 80% 9: he creditors agreed to accept the 
Plotkin,on January 17, 1974, wrote (Ex. 10) Herzog in 

denial stating that Herzog on Novend2r 19 was unable to turnish 

Plotkin "with sufficient acceptances to equal the 80% of the 


creditors as set forth in the offer." 


The Arbitration Proceedings 


Herzog responded (234) to Plotkin's letter by preparing 


and mailing to Robinson (and filing with the AAA on February 26, 


1974) a "Demand for Arbitration" (III) dated February 4, 1974 in 


which he claimed $50,000 plus expenses. Herzog identified himself 
therein as an "Escrowee Under Agreement" and a "Party to an 
Arbitration Agreement" “dated Augus’ 27, 1973" (Offer) which he 
asserted was in "Breach". Herzog did not attempt to join Mari-Jo 
Robinson, FRA, Piastiwaid, the Committee, Jurist nor any of FRA's 
creditors as parties to the Arbitration proceeding. Herzog 


requested a hearing in New York. 


By letter to the AAA dated February Les LST CE. LL) 
Plotkin's Los Angeles law firm asked that the Arbitration be 
stayed because fewer than 80% of the creditors subscribed to the 
Offer and that the agreement was therefore a nullity. "e letter 


also submitted that if arbitration wes held, the venue :}.arcof 


eT |e wee 


rr 


Herzoz.on March 7, 17 wrote (e) the AAA in support of 


rt 


hat the question of whether 


w 
rr 
{ 
rr 
wv 
er 
‘ 
¢ 


New York venue. 


"80% of the creditors ciansented to the offer. « + as properly 
determinable in 2rbditration". The AAA wrote on March ll, that ic 


rr 


fo 


intended to proceed with the arbitr ion unless stayed by court 


order, or unless otherwise requesced by both parties. On April 


\w 


the AAA wrote (f) all parties that 


+. 


ts Administrator had deter- 


Mined that the appropriate locale io 


"t 


arbitration was New York 


City. By lette 


" 


of April 30, 1974 the AAA stated that it had 
appointed a panel of three arbitrators for the Proceeding and, on 
May 1, 1974,the AAA mailed Calendar Forms for May and June to the 
parties to ascertain available dates. Plotk..2,0on May is (16, 17), 
noted that he would be on trial in May and June. He stated he 
would be in Bermuda for the Commercial Law League Convention 
commencing July 6, 1974 (which Herzog also attended) and there- 
fore suggested that the Arbitration be held on July i5 and July 
16. Herzog 


g, by letter dated May 21, 1974 (18), stated he would 


consent to a July 16 and 17 trial date provided those dat re 


made "peremptory, final and not further adjournable against" 
Rebinson. Plotkin agreed to this condition by letter of May 28 
203; By letter of June 17, (k) the AAA set the hearing for dates 


for July 15 and 16 and, due to resignations of two arbitrators 


constituted a new panel to be composed of three lawyers David L. 
Tecklin, Mark A. Buckstein and Gary J. Greenberg. Herzog on June 
16 wrote to each arbitrator advising that the hearing date was to 
be “non-adjournable and peremptory as against" Robinson. 
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preparing for 


intended to také he £fite 


would 


file there, and thereafter meet 


Jely 13 oF 34. to 


to Robinson "that the 


required adequate representation," 


to establish” (€23).. 


on July 55 2974 (3; 


Los Angeles firz of 


Plotkin. BRPC 


York counsel (E Py Un 


of Attorney to 


demanded from Herzog 


creditor "acceptances" (Ex. 3). 
p 


receipt of the Substitution and 


hearing was set for July 15 and 


Rothman and BRPC soon 


case and ascertaine that 


menoranda had been prepared (4, 


July 9, hand delivered to the 
y 


month delay i earing date to 


reques The AAA wr 


have ided to go 


to Bermuda 


attend the sene convention, 


prepare for the hearing. 


situation, 


Robinson consulted 


Dolin & Rothman, 
hereupon associztad with 
Rothman mailed 


the AAA (Ex. 


neither 


AAA 


August 


ahead 


»>d Plotkin about 


in advised him that ha 


where Plotkin and Herzog 


that Plotkin would review the 


with Robinson in New York on 


"It then became apparent” 


being as serious as it was, 


which Plotkin "would be unable 


with other counsel and 


niel L. Rothman, of the 


“sho was substituted for 
Mr. Rothman as New 

Notice of Substitution 
1) 


and to Herzog (Ex. 3) and 


immediate inspection of the purported 


On July 8, AAA acknowledged 


reminded all parties that the 


E63, L974 CER. 2). 


determined the complexity of the 
a factual resume nor research 


Accordingly, BRPC on 


J» 
a written request for a one- 


12 or US (VIL; Ex: 4) whitch 


on July 10 (0) "the Arbitrators 


with the hearings." 


aA 
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Meanw! Los Angeles contacted and hand 


’ 


delivered a lette 8 Ex. lotkin’s office on July 10, 


1974, to secure the testimony of Plotkin who was still in Bermuda 


Rothman listed the following areas in which Plotkin's testimony 
was vital: 


bis To help explain ambiguities and 
uncertainties in the "offer" upon which the 
proceeding is based. 


2. Conversations and understandings 
between Plotkin and Herzog which may help 
determine the actual intent of the language 
of that document. 


3. Testimony regarding the joint drafting 
of the document by Plotkin and Herzog. 


4. Conversations, correspondence and 
understandings regarding the matter of 
acceptance by creditors, which conversations 
would have occurred during November 1973 and 
thereafter. 


and stated: 


hearing proceeds 2s scheduled, I think it vitally 


important to the inte the ciient that Miz. Plotkin be 
present and available to give testimony.” (Ex. 5, 10). Plotkin 


refused (15). 


On July 11, Rothman was advised by Herzog's call fron 
Bermuda that Herzog would not consent to a continuance and that 
Herzog would not produce the consents for inspection before the 
date of the hearing, July 15 (10). During the evening of Friday, 
July 12, Rothman suffered a "syncopal episode" (Ex. 6) and was 


admitted to the Coronary Care Unit of the UCLA Medical Center in 


APPENDIX - 


UCLA Medical Center until 
Jaivy i. 2 ad f Rothnan hospitalization on Saturday, 
July 13, (10) and a ed the jay without success to call tha 
AAA Tribunal Adninistrator to apply for an adjournment (13). 
did reach Herzog at his office and requested his consent to an 
adjournment which Herzog denied (13). Herzog also refused to 
permit me to come to his office that day or on Sunday, July 14, to 


examine the purported consents (14). 


Robinson thereupon flew in from California and appeared 
at the hearing on July 15, at which time I moved to adjourn the 
hearing for three weeks (16) based on: (a) Robinson's right to 
“Nave counsel of his choice and his right to have the case 
thoroughly prepared; (b) Mr. Rothman's illness; (c) the necessity 
to prepare the case; and (d) the necessity to depose Plotkin. 
Herzog opposed the adjournment (28). The arbitrators adjourned 
the hearing for two weeks to July 29 and 30, stating: "There will 
be no further adjournments on behalf of the Respondent, and any 
requests will be denied. They directed that Herzog make 
the consents avai insp< fon at his office (36). Before 
the hearing adjourned, Robinson's counsel invited the arbitrators’ 
attention (38-40} to the question as to whether sufficient con- 
sents were obteined tc meet the precondition for arbitration. The 
arbitrators' attention was also invited to the failure of joinder 
of necessary pat "We don't believe all the parties to this 


agreement are be -e this tribunal. . . Mr. Herzog does not appear 


a creditor, a'' stakeholder. "He has no authority 
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to speak for any of the creditors. . . I think that you have ean 
incomplete, defective proceeding, at this point.” (460, 423). The 
arbitrators requested that a brief be submitted on July 29 on each 
of these points. The hearing adjourned shortly thereafter with 


no testimony on the merits having been taken. 


Following the hearing on July 15 and pursuant to the 
arbitrators’ direction, Herzog permitted Robinson and his counsel 
to examine the acceptances. Many were questionable and suspicious, 
i.e. one was unsigned, some were xerox copies of signatures, 
another was in the form of a letter and not on the acceptance 
form, one gave evidence of having its date advanced from December 
to November. On July 17, BRPC wrote the AAA (Exhibit VIII annexed 
hereto) requesting that the arbitrators issue an order permitting 
respondent (a) to depose Herzog in New York, and (b) to depose 
Plotkin, who was willing to be deposed in Los Angeles, both depo- 
sitions to be held before July 29.° Herzog, by letter of July 19, 


opposed these depositions. The arbitrators thereafter denied 
both requests. 
At the beginning of the hearing on July 29 respondent 


again raised the threshold questions as to whether the proper and 


necessary parties had been joined in the proceeding (52) and 


a 
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whether there were WHT tS te x $s within the meaning of the 
"OLrEes” permit tite tae; be erbditrated (53-58). Respon- 
dent submitted =enotanda to the arditrators on these points (54, 
59). The brief on joinder pointed out that joinder was feasibdla 
and argued that failure to permit such joinaer would be a ground 


for vacating the arbitration. It further stated: 


"It would seem elementary procedural 
due process that where, as here, there is 
a dispute involving the effect of a pur- 
ported agreemeat and the interpretation 
thereof, that at the very least all of the 
parties (offerors and purported acceptors) 
to the purported agreement are necessary 
parties to the dispute and must receive 
both (a) notice of the initiation of 
proceedings and (b) an opportunity to 
participate before the tribunal which is 
tc rule on the effect thereof. It alt 
parties are not joined, those parties not 
before the tribunal would not be bound by 
the award of the tribunal. Moreover, those 
parties before the tribunal might be exposed 
to double, multiple or otherwise inconsis-— 
tent obligations by reason of conflict be- 
tween the award of the tribunal and judg- 
ments of other forums [in] which parties who 
were not joined may seek relief." 


Respondent moved (58) (a) that the procee ing be adjourned to 
give an opportunity to join other necessary parties (Mary-Jo 
Robinson, "accepting" creditors, FRA, Jurist) into the proceeding 
or (b) to dismiss the proceeding without prejudice. Moreover, 
respondent argued that there was no meeting of the minds between 
"Offeror" and "accepting creditor", and therefore the "Offer" gid 


not mature into an agreement. This followed because the "accepting" 
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creditors did no ceive a Dy ne "Offer" but merely 
received a summery thereof which differed in significant respects 
from the "Offer" (5S) and because of the uncertainties and 
ambiguities i he language, both of the "Offer" and of Herzog's 
summary. Respondent also argued thet the $50,000 “forfeiture” 


provision was unenforceable as a matter of law against the 


respondent (7°, ey 


In the absence of the Offer ripening into an agreement, 
respondent counterclaimed (IV) for return of the promissory note 
and collateral (77). Herzog opposec the respondent's motion to 


adjourn or dismiss by reason of lack of joinder (80). 


Before testimony was taken, the arbitrators denied 
respondent’s motion for an adjournment to permit joinder (87) and 
reserved decision as to whether to dismiss the proceeding for 
lack of joinder (88). They also reserved decision as to whether 
the proceeding should be dismissed by reason cf fewer than 80% 
consents being obtained (88). Respondent interposed a general 
and continuing objection to Herzog's testimony in any capacity 


other than that of escrowee (98). 


Apart from Jurist's testimony (533-553) on Herzog's 
rebuttal case Hetzog was the only witness for petitioner. Herzog' 
direct testimony (99-227) and his cross-exanination (227-382) made 
up the bulk of the testimony taken at the hearing. Respondent's 
witnesses were Robinson (direct 390-419, cross 419-497, redirect 
497-573, and re-cross 513-519) and Herzog on the Moratorium Agree- 
ment (513-533). Robinson also submitted a 3 page aflidavit of 


Plotkin (Fx. 19). 
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Herzos background of the Moratoriun 


Agreement and he Offer, the procedures 


secure creditor consent thereto, and the alleged default there- 


under. Cross-exanination of Herzog pointed up the ambiguities in 
and differing constructions of, the "Offer" and summary cnd 
raised the questions as to (a) whether the purported consents 
were actually signed by the purported accepting creditors; 


(b) the dates of such signing and (c) whether there was a meeting 


of the minds. During the course of such cross-examination one 


2° 


1 


2rbatrator observed that the date of the consents (283) could onl 
be impeached by securing the testizo- of the signer thereof and 


proof by other evidence (284) was ru! 


When it appeared on cross-examination that Herzog's 
construction of the Offer could result in Robinson having a 
liability to creditors in excess of $50,000, one arbitrator (347) 
asked both parties to stipulate that Robinson's liability, if any 
would be limited to $50,000. Rothman pointed out that such a 
stipulation would not be acceptable to Robinson (348) because 
Herzog was not in a position to bind the creditors none of wh 
had been joined in the proceeding. The arbitrators suggested 
that an award could be limited to the narrow issue of whether 
Herzog was entitled to the $50,000 but Rothman pointed out that 
other issues were before the Arbitrators such as whether, if the 


"Offer" was accepted, the Moratorium Agreement came to an end. 
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Rothman further 

was accepted 

Robinson defaulted 

arbitrators would be required t determine the amount of the 
damages by reason of such default, that the $50,000 claimed 
was a penalty or forfeiture disproportionate to any damage that 
could be suffered from a breach of the offer, and that it was a 
penalty (351). With respect to the question of whether the 
Moratorium Agreeme~t continued in effect or whether there was 

a novation,an arbitrator pointed out that because neither FRA nor 
Plastimaid was a party to the proceedings, that the effectiveness 
of the Moratorium Agreement was not a question for the arbitrators 
(358). Rothman reminded the arbitrators that the question about 


the joinder of parti had been raised and was still pending (358). 


& 


The colloquy set f h in exhibit IX annexed hereto then took 
place (362-377) d 
request to countercleia for 


under the Mor lum Agree 


Robinson testified as to the conversations preceding the 
"Offer" and his understanding of the meaning of the "Offer" 
Robinson also testified (500, 501) as to claim letters received 


subsequent to November 30, 1973, from, or on behalf of " 


accenting 
creditors", making 1im for the full amount of the creditor's 
claim rather than the 10% or 25% thereof due under the "Offer". 
These letters (Ex. 22, 23) were significant because they tended 
to show that the creditors had either not accepted the "Offer" or 


had withdrawn their acceptance. Finall he testified 515 as 
E y s to 


15 lawsuits brought by creditors against FRA since the Moratoriun 


Agreement. Rothman indicated t! iwsuits pate 2 Yas 


. Wii 


Herzos was 2 ec by Robinson *o testify as to certai-= 


aspects of the Morator Agreement. 


Herzog called Jurist in rebuttal to testify about 
Herzog’s phone conversations with Jurist previous to the draftin 


ef the “Offer” 


Arbitrators closed the evidentiary part of the 
proceeding on July 30 (553). Prior to such cloture they did not 
make any ruling on the reserved questions of whether they would 


pro sdings as defective because of lack of joinder 


of necessary pa s or whether they would dismiss the proceeding 
o 


because the pre ition of the arbitration clauSe as to accep- 


of creditors", had not been met. 


née rollowing chree months. 
Herzog waived ( vomittl pening brief and accordingly 
Robinson submi 3 an opening briez which Herzog responded. 
Robinson then ubnitted a closing brief. Copies of respondent's 


and claimant's briefs are annexed hereto (X, XI and XII) 


The proceedings were closed on November 4. The Award 


dated November 27 was transmitted to the parties on December. 4, 1974 
-embe x 2OF 


tients were vorejudiced by 
sors’ misconduct and 
It is cieer that the arbitration proceedings denied ever 
fairness *2 Robdinson to tre prejudice of his rights in at lease ¢r 
following respects 
a) Ihe arditrators' failure to permit the joinder of 
——= 


necessary parties. 


motion to postpone the hearing or to dismiss the proceeding with- 


out prejudice, 


included the purported 


Robinson. 


Such a 


have 


creditors") were at all times fully secured by the pledge of the 
"forfeited" property 
By failing to join the "accepting creditors", the arbi- 
trators, to Robinson's yrejudice, insured from the outset that the 
award would lack mutuality in that it would be binding only on 
Robinson; an award adverse to the accepting creditors could not 
bind these creditors, all of whon were not parties to the proceedi 
Robinsoa s also prejucic2é by the arbitrators' failure 
to join these creditors because the cispute involved inter alia 
anter alia, 
the question o: 2 r required cr2citor consent in accordance 
with the terms o£ ¢: “Offer” had bee achieved. This dispute 
involved not on! the question of whether sufficient creditors 
(either as to h22é count, or amount owed, or both) had accepted 
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prejudiced 


The arbitrators refused, on Robinson's 


to permit the joinder of necessary parties. These 


' 


‘accepting creditors", FRA and Mari-Jo 


postponenent for the purpose of joinder would not 


Herzog nh any respect. Herzog (and the "accepting 
Qo 


meeting of the minds 
2ptors which matured inte 
an agreement. Herzog a stexensice “as obviously inconpeten: 
to testify on sudjea and lere +25 no testinony by "“acceazr: 
creditors. siting to join the creiitors, and Proceeding po 


haste into hearing 


6? 


the arbitrators in effect foreclosed the ta 


timony of the creditors on these questions. 


Moreover, by failing to join these creditors, the arbitra- 
tors unfairly limited the scope of the proceeding and placed the 
hearing in a position that all issues could not be tried. One of 

was whether the "Offer", if accepted, was thereupon 

substitute for, tne Moratorium Agreement of 
h some, if not all of the "accepting creditors”. 

were pa i is issue also involved the question of whether 
collateral 2¢ idé the Moratorium Agreement should be 
returned When this iss Ww raised during the course cf the 
hearing, one arbitra Pese the question by observing that the 
parties were not before then. The Award in effect reserves this 
question for future decision; it. effect the arbitrators snirked 
their respon ilities to decide the issue. Robinson is thereby 
exposed to further litigation or arbitration and to double, 


multiple and possibly nsistent obligations. 


accepting creditors not before the 


a A 


such as FRA, Mari-Jo Robinson, thea 
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Conmittee, the Trustees anc 12 belanzr2e of the Moratori-m Credic 
should have been o9ined in view of t22 issues before the arbitr: 
tors. These is 2s included wheti 2>inson or FRA would provide 
the cash and ,225 riered under the two payment alternatives se 
forth in the tie whether the Trustees were to return the 
security deposited under the Moratorium Agreement, and whether 


Mari-Jo Robinson's community property interest in the collateral 
y Pp 


securing the $50,000 promissory note was forfeited. 


It is observed that all of the fo.zgoing necessary parties 
purportedly agreed to either the Moratorium Agreement or the "Offer" 
both of which provided for arbitration in either Los Angeles County 
or New York County. Assuming such an agreement to arbitrate, all 
of these parties could have been joined in the arbitration by mail, 
without serious problems involving service in other states or 
jurisdictions. Moreover, to the extent that any of the creditors, 
upon receiving a demand for arbitration, denied having made the 
purported acceptance or otherwise moved to stay arbitration, such 
@enial vould have assisted the arbitrators and the parties in the 
determination es to whether the requirements as to acceptance 


had been met and whether there had been a meeting of the minds. 


It will be recalled that the arbitrators, had reserved 


decision (376) on the question of whether to dismiss for failure 


2 " . . Ps 
of joinder of parties(‘accepting creditors") and did not rule on 


the question before closii the hearing. The Award can only be 
read as a denial of the motion. At - very least the arbitrator: 


upon denying the motion should have thereupon reopened the pro- 


ceedings to pernit the joinder of parties or the taking of testi- 
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mony of these crecitors on the issues of acceptance and meeting 
of the minds and the other issues raised. (Such a request was 


made in respondent's opening brief pages 37-40). 


b) The arbitrator's failure to postpone the hearing to 


grant Rob“~son's counsel sufficient time to prepare for the arbi- 
eee nll 


t.ation, upon letter request and motion timely made, together with 
LTT 


the arbitrator's failure under the circumstances to order the 
Fe eR oe ee ee Cee CUNRST ances fo oF a 


deposition of Herzog and Plotkin to be taken before the July 29 


hearing. - - Robinson was prejudiced by the arbitrators’ refusal 
to grant a reasonable time fu. his counsel to prepare and by their 


failure to grant reasonable discovery. 


Nith respect to preparation, it will be recalled that 
Robinson, Rothman and Plotkin resided in California, that Robinson. 
engaged new counsel on the eve of arbitration and that shortly 
after such engagement Rothman, Robinson's Los Angeles counsel was 
confined for 5 days from Ju’y i2 to July 17 to a Los Angeles 


hospital, during which pe:i>4 he was unable to prepare for the 


complex arbitration. The a:sitrators should have granted the 
request cc reek adjournment to-enable Rethman to prepare the 
case. There would have been no prejudice to any party by such 
Brant. 


APPENDIX - PARE 150 


With respect to the requested discovery of Herzog it wil 
be noted that the barebone "Demand for Arbitration" gave no 
inkling of Herzog's claims or testimony. Herzog and Plotkin, in 
Rovinson's absence, were the draftsmen of the "Offer" and Herzog 
was the sole recipient of the "acceptances". Although requested, 
Herzog refused to submit to deposition prior to the July 29 arbi- 


tration hearing. Under the circumstances, and as requested, the 


a arbitrators should have ordered the deposition of Herzog. There 


Jas great inequity in permitting Herzog a "fteld day” at the 


Dy 


hearing, while not permitting Herzog’s deposition to be taken 
prior to the hearing. It will be recalled that Herzog's testimony 


made up the bulk of the testimony at the hearing. . & 


Robinson submitted eat the hearing a three-page affidavit 


of Plotkin (419) which rebucted some of Herzog’s allegations which 


° 


were revealed during the colioguy on July 15 but, in the absence of 


a) knowing all of the disputed facts, this affidavit was necessarily 
sketchy. The arbditretors,under the circumstance that the respon- 
dnet was unable to subpoena Plotkin and in view of Plotkin's 
willingness to be deposed, should have ordered the requested depo- 
sition of Herzog in New York followed by that of Plotkin in Cali- 


fornia, so that the complete facts could have been placed before 


the arbitrators. 
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c) Failure to disniss the proceeding upon respondent's 


motion when it appeared that the "accepting creditors" did not 


receive a , " but instead based their acceptances 


on _a_ summary of the "Offer" which Herzog circulated and which he 


stated was incorrect (253) in at least one significant respect, 


and which contained significant omissions and ambiguities. 


The arbitrators should have dismissed the proceeding on 
respondent's motion (253) because it was clear that the "Offer" 
and "acceptance" related to differing rights and obligations, or 
were each ambiguous in significant respects as to be ineffective 
in creating an agreement. At best the purported acceptances were 
a counteroffer, which Pobinson did not accept. Robinson is clearly 
prejudiced by the Award which imposes liability in excess of 
$50,000 upon hin, based on an "Offer" which was never circulated 


and therefore never accepted. 


ad) She arbitrators’ failure to permit Robinson to 


unterclain for the return of the collateral depesited under the 


(e] 
Moratorium ich Agreement Robinson claims was super- 


Found that the "Offer" was accepted. 


sobinsen 2 orejués by this ruling of the arbitrators 
in that he is ex? A Furth itis > or arbitration and to 
double, multipie2 anc ; sibiy inconsiste: obligations. For a 
fuller treatmez: pieas @e ct liscussion above under failure cf 


joincer. np 23-25; 
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The Arbitrators exceeded their powers. 


The arbitrators exceeded their powers by awarding to 


Herzog an apparent penalty and forfeiture in the amount of $50,000. 


The Award directs that Robinson pay Herzog $50,000, but does not 
direct that this sum be credited against any obligation that 
Robinson may have to the “accepting creditors". Indeed, the Award: 
states that it does not affect the rights of parties under the ! 
Moratorium Agreement. It is silent as to whether it affects the 


rights of purported acceptors to the “OEter” . 


Robinson argued throughout the proceeding that the 
"Forfeiture Provision" was an illegal and unenforceable penalty 
under applicable law. The only damage which could be suffered or 
which could have been contemplated by reason of a breach of the 
"Offer" was the amount which the respective “accepting creditors" 
would have been entitled to under the "Offer", plus interest for 
the loss of use of money. The forfeiture of $50,000 bears no 
relationship whatsoever to such loss. Thus, the "forfeiture 
provisions" of the Offer must be seen as a provision for the 


purpose of injecting fear into Robinson and by way of punishment 


for default. There was no evidence of any kind that there was any 


discussion or negotiation between the parties as to the impracti- 
cability or difficulty involved in fixing damages, or that the 


$50,000 forfeiture was an atteapt by the parties to reach a 
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reasonable preestinate of for was there any evidence of 
any kind offered at the a4 i ion nearing with respect to 


damages actually 


At the arbitration hearing Herzog testified and argued 


"all creditors" (that is, accepting creditors, 


that in his view 
as well as all other creditors of FRA) were entitled to particineta 
in the $50,000 forfeiture (after compensation which Herzog claimei 
for his costs and expenses), that the Moratorium Creditors were 
restored to or retained their rights under the Moratorium Agree- 
ment, and/or these creditors may be entitled to pursue Robinson 

for further performance of the Offer. In other words, Robinson 

is penalized $50,000 plus costs for b-eaking his "agreement" and 
non-Media Creditors to whom he did not even make the "Offer" are 
somehow entitled to partiripate in the $59,000; the centract (offer) 
under which the forfeiture is made "falls", and the Moratorium 

Agr event, for which it was a substitute, stands — or perhaps 
accépti- ereditors would still have rights to purste Robinson or 


FRA or both. A that does not describe a penalty, then there ig 


no such thing. Yet that is precisely what can occur under the 


Arbitrators’ Award. 


- 


wu 


Arbitrators imperfectly executed 
ir powers _so that a mutual, final 


definite award upon the subject 


ter submitted was not made. 


h 
h 


+ 
1H) 


| 


[aw 


an 
a 


cr 
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In view of the many complex issues involved in this case, 
the Award was not a mutual, final and definite award upon the 


subject matter subwitted. 
A. The Award is not definite in at least the following ¢ 
respects: iA 
1) Although it was undisputed that Herzog was a 


stakeholder who purportedly brought arbitration regarding conflictin; 


demands, the Award appears to be absolut in fer of Herzos. 
There is no direction as to his disbursement of the Award, the 
identity or class of creditors entitled to participate, nor the 
manner of such participation. The "Ofier" by ics terms (p. 3) 
provides for a forfeiture "to the existing creditors of FRANK 
ROBINSON ADVERTISING, INC. to the extent of $50,000.00 after 
” “ 2 . . 
expenses. During the arbitration proceedings there was consider- 


able discussion and dispute respecting the meaning of the words 


"existing creditors". Did these words mean all of the creditors 
Bit of the creditors 


of FRA, all of the Me. a Creditors, all of the Moratorium Creditors 
or only those Moratorium Creditors who were purported acceptors of: 
the Offer? The Award is totally silent on this mattexc, and apna 
ently leaves to the absolute discretion of Herzo, the parties 


entitled to participate in the $50,000 Award. 


u 
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that matter, under the language of the Award, 
is Herzog i é to pay the full $50,000 or any part thereof 
to anyone? Inder the Award, Robinson is directed to pay $50,000 
to Herzog without any indication that Herzog would hold said funds 
for the benefit of anyone else. Assuming that Robinson paid to 
Herzog the $50,000 together with all other costs and expenses as 
provided by the Award, is Herzog entitled to retain any part of 
that $50,000? Herzog testified that there was a balance owing to 
him from FRA under the terms of the Moratorium Agreement. Is 
Herzog entitled to deduct that sum from the $50,000? Herzog has 
unquestionably devoted his time and his efforts as an attorney in 
the prosecution of the claim through arbitration. Is he entitled 
to deduct fron the $50,000 a reasonable compensation for these 
services? If these questions are answered in the affirmative, 
then what effect do2s such deduction have upon the obligations, 


if any, of Robinson to the accepting creditors or of FRA and 


Plastimaid to the MOratoriuna o¢ other creditors? 


3) ti arbitretors intended that the $50,000 be 
paid to creditors (ouxt ich?) to be applied against amounts owed 
suck creditors, txer i ne payme: a credit against the reduced 


amount owed uncer the or is it a credit against the balance 


-e2y¢ owed under the Moratorium Agreement, or neither? 


of the original 


Further, if the $50,000 is a payment on account, who is respon 


for payment of the balance? Robinson urged the position that 2 & 


the "Offer" ripened into an agreement, then by the terms thereof, 


the "Offer" replaced the Moratorium Agreement thus resulting in a 


' 


novation; and Liability thereunder, except to the extent of 
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$50,000 and reasonable costs, rested with FRA. Herzog, on the 
other hand, contended that Robinson, not FRA, was obligated for 


the full performance of the "Offer"; that the "Offer" (having been 


i 


accepted) had been breached; therefore, the "Offer" “fe11" leaving | 


the Moratorium Agreement standing; accordingly, Robinson was to 
forfeit $50,000, the creditors were restored to or retained their 
rights under the Moratorium Agreement, and/or these creditors may 
be entitled to pursue Robinson for the performance of the "Offer". 
The Award, however, leaves all of these questions unanswered and 


all of these issues unresolved. 


4) One of the major issues raised before the arbitra— 
tors was whether the $50,000 forfeitur: clause was an unenforce- 
able and illegal penalty (this point is more fully discussed above 
and in the memorandum of law). Further, that if the forfeiture 
provision were held to be, under either California or New York 
law, a valid liquidated damage provision, and thus not a penalty, 
that such a holding would require the additional conclusion that 
the $50,000 forfeitu i ind will be, the sole remedy of the 
creditors; and .hat no other or greater damages could be awarded 
for the claimed breach even though the actual damages which the 
creditors might suffer would exceed the stipulated sum. Yer, the 


Award is entirely silen hi m2ior issue. 


The lack of definitenas onpels a vacating of the Award. 


is not mutual in that it only binds Robinsoz2 


and does not binc the other parties to the "Offer". 

The Award (%9) attempts to limit Robinson's liability 
under the "Offer" to $50,000. However, it would appear that this 
limitation may turn out to be ineffective and that the Award can 
onl «ork to estop and bind Robinson. The Award lacks mutuality 
in that it does not and cannot bind the other parties to the 
"Offer", the "accepting creditors", none of whom was joined in the. 
proceeding. All of these creditors are free to claim, for ree 
that Robinson rather than FRA, was to deposit the cash and notes | 
necessary to permit the two alternative payment plans and to claim 
therefore that Robinson has a personal liability to them in excess 
of $50,000. They are similarly free to claim that the Moratorium 


Agreemen. remains in existence and that they are not obligated to 


return the security pledged thereunder. 


The lack of mutuality compels a vacating of the Award. 


C. The Award is not final. - - The Award does not put 


to litigation, but rather encourages it by its avoidance 


failure to decide the issues presented and by its 


ies. Indeed in the only respect that the Award purports 


final", in awarding $50,000 to Herzog (41) and permitting 
-e on the collateral to realize this sun, 


usory because of Mari-Jo Robinson's community 


interest in the property. Mari-Jo Robinson was not joined 
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in the proceeding and Herzog would act at his peril, and be subject 


to her claims, if he took any steps that would prejudice her rights 


in said collater 


The lack of finality compels a vacating of the Award. 


WHEREFORE, respondent respectfully requests that this co 


deny confirmation to, and vacate, the arbitration Award. 
bb 
f 


donank Cpdoe 


Bernard Rackear 


Swown to before me this 


20th day of February, 1975. 
/ 
ey 
ct tae a ot 


Pa ETS at wa 
“Notary Public 


GEORGE E T. z 
NOTARY PUBLIC, Stat os me “ot 
No. 60-4 1072300 
Qvatibies in Wesicnes « % 
Commission Exptes Mah 3Q, 975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOKK 


In the Matter of the Arbitration 
Between 


ROBERT P. HERZOG, Civil Action File 
No. 75 Civ. 21 


Petitioner, Judge MacMahon 


- against - . von 
AFFIDAVIT IN OPPOSITION — 


FRANK ROBINSON, - 


- Respondent 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


‘ROBERT P. HERZOG, being duly sworn, deposes 
- and vane 
1. That I am the petitioner herein, fully 

familiar with all the facts and circumstances, and 
submit this affidavit in oppositio: to the cross-motion 
of the respondent dated February 20, 1975. 

| Potitioner generally denies all of the 
allegations contained in the voluminous Rothman affidavit, 


submitted in support of the respondent's eross-motion, 


160 


a No useful purpose will be served by 


specifically denying each end every allegation. Respondent's 


effidevit + merely carves from the totality of the arbitration, 
certain portions that, out. context, appear tuo be 


beneficial to his ergument. Suffice it to say that all 


es 


of the respondent's contentions and all of the facts he 


refers to in support of his explication, were raised and 


@oritted to the arbitrators,. whom along with the totality 


of the evidence presented, found in favor of the petitioner. 
4. The affidavit nowhere indicates or 

demonstrates misconduct on behalf of the arbitrators, nor 

that the arbitrators exceeded their powers or that a lk ciel 


final and definite eward was not made. 


WHEREFORE, petitioner respectfully prays 


that the respondent's cross-motion be in all respects 


denied, 


Sworn to before me this 


4th day of March, 1975. ; 
ROBERT P. HERZOG 


LCAROLYN RNDREWS 

Comnissicner cf Daser 

_ City of rw Yerk 1-74 
priate Filed ia Mew Yar’ Ovinty 
eaulisive exsices Sept 1, tU/Z) 


IINTTERND < AMT TanpeTcnT 
JN LG « ) LOoinmniv 


SOUTHERN 


NDUM 


FRANK ROBINSON 


District 


Petitioner seeks an order confirming an Arbitra- 
tion award, pursuant Section 9 of the United States 
Arbitration Act ("Act | U.S.C. § 9. Respondent cross- 


moves for an order vacating e award. The petition is 


here following removal from the state court, pursuant to 


28 u.S.c. § 1441, and th is fispute respecting 


removal jurisdiction. 

The facts surrounding the arbitration are infor- 
mative. Respondent Frank Robinson, president of FRA, Inc., 
entered into a moratorium agreement with FRA's cred 
i972. In the summer of 1973, respondent defaulted on the 
agreement and, in order to prevent foreclosure, submitted 
an cffer to the creditors on Auguse 27, 1973. The offer, 


which was to be substituted for ti? moratorium agreement if 


accepted by 80% of FRA's creditors, provided for cash pay- 
ments to the creditors under alternative plans. 

As part of the offer, respondent was required to 
deposit collateral, consisting of a promissory note, a deed 
and an assignment of a lease, with the escrowee, Herzog. In 
the event respondent failed to make payments in accu7-dance 
with the offer, the collateral would be liquidated and pay- 
ment made to the creditors in the amount of $50,000. FRA's 
indebtedness would shen be reduced in that amount. The 
offer 1urther specified that any dispute arising out of it 
would de arbitrated. 

The cffer was accepted by the requisite 80% of the 
creditors, but respondent failed to make the agreed payments. 
Herzog, as escrowee and authorized representative of the 
creditors, demanded arbitration on the issue of whether 
respondent had defaulted on the agreement, thus entitling the 
creditors to the $50,000 forfeiture payment. After severa® 
Gelays, the arbitration was held in New York City on July 29 
and 30, 1974. On November 27, 1974, the arbitrators av arded 
the forfeiture payment to the creditors and assessed the 
costs of the arbitration against respondent. 

It appears that respondent demanded that the 
arbitrators join the creditors of FRA as parttes to the 
arbitration. The arbicrators refused, and respondent claims 


that their refus.] constituted gross misconduct and 
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"exceeded their powers, or so imperfectly executed them that 
a mutual, final and definite award upon the subject matter 


was not made.'"* 


In particular, respondent contends that the 
failure to join FRA's creditors and make the arbitration 
award binding upon them renders the award indefinite and 
indeterminate because the creditors could subject respondent 
to multiple lawsuits if escrowee Herzog fails to distribute 
the $50,000 to the creditors. 

As the arbitrators properly decided, however, the 
creditors were not indispensable or even necessary parties to 
the arbitration. Since Herzog acted as the authorized repre- 
sentative of the creditors in the arbitration, they were bound 
by the arbitrators' decision. There was, therefore, no need 
to join the creditors. 

Respondent's fear that he will be subject to 
multiple lawsuits if Herzog improperly distributes the 
$50,000 is misplaced. Payment to an authorized representative 
of a creditor is payment to the creditor and discharges the 
debtor's responsibility pro tanto. 

We find, therefore, that the arbitrators acted weil 
within their discretion in refusing to join the creditors and 
shat the nonjoinder in no way made the award indeterminate or 
indefinite. 

Respondent next contends tnat the arbitrators 


prejudiced his rights and violated § 10 of the Act because 
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they only granted a two-week adjournment of the arbitration 
date, instead of a month which he had requested. Respondent 
contends that he needed at least a month from July 15, the 
original arbitration date, in order to depose his former 
attorney, Gary Plotkin, and escrowee Herzog. 

The undisputed facts are that the arbitration was 
set for July 15 and 16, 1974 by express agreement of both 
parties. Six weeks before the scheduled date, respondent 
dismissed his counsel but did not retain new counsel until 
July 5, 1974. Ten days later, on July 15, the very day set 
for the arbitration, respondent applied for and obtained an 
adjournment until July 29 because one of his new attorneys 
became ill on July 13. 

Respondent offers no excuse for his delay in 
retaining new counsel and admits that he had agreed to the 
July 15 date. If respondent had promptly retained new 
counsel after relieving Plotkin, he could have easily deposed 
the two witnesses by July 15. Moreover, respondent could 
have deposed the witnesses during the two-week extension 
from July 15 to July 29. 

The law's delay always has been and still remains 


4 


one of the main reasons for arbitration in the first place. 


Clearly, the arbitrators not only have discretion to determine 


whether to grant an adjournment of a scheduled hearing but 


also have the plain duty to deny a continuance if they believe 


that delay will not serve the ends of justice. There was no 
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abuse of discretion here 


Respondent's third ground for vacating the award 
is that the arbitrators made a mistake in law when they 
upheld the $50,000 forfeiture provision of the offer 
agreement. 


The arbitrators did not support their award with 


reasons. It is clear, however, that they are not required 


to do so under the act .° When reasons are not given for an 


award, it cannot be vacated for a mistaken interpretation 
of law.! We need not consider, therefore, whether the 
arbitratcrs correctly interpreted the law applicable to 
this issue. 

We find that respondent Robinson has failed to 
show any of the grounds for vacating an award provided for 
in § 10 of the Act. Section 9 of the Act, therefore, requires 
confirmation of the arbitration award. 

Accordingly, Herzog's petition to confirm the 
arbitration award and enter judgment thereon is granted. 
Robinson's cross-motion to vacate the award is denied. 

Submit judgment within ten (10) Days. 

Dated: New York, N.Y. 
May 1, 1975 


/s/ L2oyd F. MacMahon 
LLOYD F. MacMAHON 
United States District Judge 


In the Matter of the Arbitration 
between Robert P. Herzecg against 


Frank Robinson ; 75 Civ. 21-LFM 
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In the the Arbitration 
between 75 Civ. 21 LEM 


ROBERT P. HERZOG 
Petitioner 
-against- J UDGMENT 
FRANK ROBINSON 


Respondent 


The above named pe .‘tioner having moved, pursuant 
to 9 U.S.C. §9, for an order cor“irming an arbitration award; 
and the above named respondei'* having cross-moved, pursuant 
to 9 U.S.C. §10 for an order acating said award; and the 
proceeding having duly come on to be heard on March 7, 1975 
before the Honorable Llioya «. MacMahon, United States District 
Judge; and after hearing Robert P. Herzog, petitioner pro se, 
in suppor ‘hereof and H2rnard Rackear, P.C. by George vogel 
of counsel, ettcrney ror the respondent in opposition thereto, 
and due deliberation having been had thereon; now on reading 
and filing the memorandum decision dated May i, 1975, it is 

ORDERED, that the application of Robert P. Herzog, 
Petitioner herein, for an order, pursuant to 9 U.S.C. §9, 
confirming an arbitration award dated November 27, 1974, be 
and the same hereby is in all respects granted, and it is 


further 


LAN WMA 
3 adder a * 


ORDERED, that the application of Frank Robinson, 
respondent herein, for an order pursuant to 9 U.S.C. §10, 
vacating the aforesaid arbitration award dated November 27, 
1974 be and the same hereby is in all respects denied, and 
it is further 

ORDERED, that the award of Mark A. Buckstein, 
Garry J. Greenberg : 1d Dovid L. Tecklin, Arbit~ator dated 
the 27th day of November, 1974, and acknowledged November 27, 
1974 and December 4, 1974, be and the same hereby is con- 
firmed; and it is hereby 

ADJUDGED AND DECREED, that petitioner Ro rt P. 
Herzog do recover judgment upon said a: -itsation award as 
against respondent Frank Robinson in th. sum of $50,850.00 
with interest thereon from November 27, 1975 to date or 
entry hereof, amounting to the sum of $1,375.00 in all 
making the sum of $52,225.00, and it is further 

ADJUDGED AND DECREED, that the American Arbitra- 
tion Association do recover judgment upon said arbitration 
award as against respondent Frank Robinson in the sum of 
$750.00, and it is further 

that petitioner Robert r. 
Herzog do recover of respondent Frank Robinson his costs and 
disbursements herein to be taxed by the clerk of the court. 
Dated: New York, New York 


May 12, 1975 
/s/ LLoyd F. MacMahon 


Judgment Entered this 14th LLOY F. MacMAHON 
day of May, 1975 United States District Judge 


/s/ Raymond F. Burghardt _ 
RAYMONR F. BURGHARDT 
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